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THE LEGAL ASPECT OF MONOPOLY. 


ONOPOLY and competition are contrasted so constantly in 
current discussion as representing opposite and antagonistic 
business conditions that it is sometimes forgotten that, even under 
competitive conditions, the aim of each competitor is the sale of 
his own goods, or the securing of his own services, to the exclusion 
of those of some one else. Peculiar success, for any reason, of 
one competitor in the industrial war is a disadvantage, for the time 
at least, to others, and the reward of the successful is a larger 
business, increase in size and power to maintain the position 
already won. For size itself is an advantage in the competitive 
struggle and an aid to the exclusion of competitors. Not only 
does it afford greater economy in production and management, 
but the large concern, operating in a wide territory, can drive out 
one by one smaller competitors, operating in narrower territory, by 
simply cutting prices within the smaller field while making a profit 
elsewhere! This may be a strictly competitive method of warfare, 
and completely successful from the point of view of the large con- 
cern, but it does not insure that the public will receive the best or 
the most economical service. 
Inasmuch as size is in itself an advantage in the competitive 
struggle, the temptation is to accomplish it, not by the slower and 
more uncertain process of individual growth through successful 


1 This consideration has led one economic writer to the conclusion that the evils of 
monopoly can be largely, if not entirely, avoided by merely requiring the large concern 
to make its prices uniform throughout the territory in which it operates, thus making 
the undue cutting of prices a greater risk to the large than ig the small concern. 
See The Problem of Monopoly, by Prof. J. B. Clark. 


q 
| | 
| 
| 
| 


168 HARVARD LAW REVIEW. 


competition, but by means of the combination and union in some 
form of actual competitors. Such a combination not only accom- 
plishes greater size, but at the same time eliminates actual com- 
petition previously existing, and thus makes the position of the 
united interests, for the moment at least, the more secure and 
powerful. In fact, in organizing such a combination of com- 
petitors, the aim generally is to eliminate by means of the com-. 
bination enough competition so that the united interests will be 
reasonably safe from such other existing competition as there 
may be, or, in other words, have a present control of the particular 
industry or market in which the parties operate. Unless such 
control is in fact accomplished, size may ultimately prove to be a 
disadvantage, for the disadvantage of size lies in the fact that it 
means more to lose. A successful competitor is a greater danger 
toa large than to a small concern just because of the greater invest- 
ment which the big concern represents. If economies in manage- 
ment on the side of the large concern are more than offset by 
newer methods or other advantages on the part of a smaller com- 
petitor, then the large concern, which is bound to maintain its 
position at all hazards, must rely finally upon its power to dominate 

and control the market, and make use of its size as a competitive 
- weapon to exclude and crush competition which might otherwise 
prove dangerous to it just because it would be beneficial to the 
consumer. Its warfare is not waged primarily in the interests of 
the public, and its success by such means may be the public’s 
loss. 

For the purpose of the present article the important point to 
notice is that monopoly, viewed as size sufficient to give control 
of the market in a particular trade or industry, may be accom- 
plished in more than one way, though no doubt the method by 
which most of the large corporations are formed at the present 
day is by the combination or union of former competitors, and 
not by individual growth merely. Does the law object to size, 
control of the market, in itself, or only to particular methods of 
accomplishing size, or is size not taken into account at all? 
These are the questions which it is proposed to consider in the 
following pages. The problem obviously concerns itself primarily 
with the legality of transactions between competitors, using that 
word to mean rivals in the same line of business. Starting, there- 
fore, with a consideration of the invalidity, because in restraint of 
trade, of certain contracts between competitors, an attempt will be 
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made in the first place to distinguish between contracts of sale 
between competitors, and contracts for the purpose of regulating 
and controlling the conduct of their competing interests, before 
considering finally the legality of a more intimate union of the 
business of such rivals. 


Professor Gray ! has criticised the position taken by Mr. Justice 
Holmes in his dissenting opinion in the Northern Securities case 
on the ground that common law contracts in restraint of trade 
were contracts which inflicted a detriment upon the conduct 
of the business of one party for the benefit of the other party, 
while the cases arising under the Sherman Act which had been 
already decided by the Supreme Court? had extended the prin- 
ciple to include contracts which had for their object the conferring 
of benefits upon all the parties to the agreement, and not the 
infliction of a detriment on the business of some or one of the 
parties. And his contention was that if these decisions were 
accepted as binding (and Justice Holmes did explicitly so accept 
them), then the result arrived at in the Northern Securities case 
was a foregone conclusion. But even the English authorities 3 
have not defined contracts in restraint of trade so narrowly as is 
here stated, and the prevailing view in this country has certainly 
included in the class of contracts which are invalid as in restraint 
of trade on common law principles, contracts which limit or 
restrain competition in some form between the parties, although 
the object of the contract is to confer a benefit upon the business 
of all the parties to it 

Mr. Justice Holmes, in the opinion referred to,5 defines 
common law contracts in restraint of trade as “contracts with 
a stranger to the contractor’s business (although in some cases 
carrying on a similar‘one), which wholly or partially restrict the 
freedom of the contractor in carrying on that business as otherwise 


1 17 Harv. L. Rev. 474. 

2.U.S. v. Freight Association, 166 U.S. 290; U. S. v. Joint Traffic Association, 
171 U.S. 505, and Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211. 

8 Hilton v. Eckersley, 6 E. & B. 47; Urmston v. Whitelegg, 63 L. T. (N. s.) 455. 

* Stanton zv. Allen, 5 Den. (N. Y.) 434; Morris Run Coal Co. v. Barclay Coal Co., 
68 Pa. St. 173; Nester v. Continental Brewing Co., 161 Pa. St. 473; Craft v. McCon- 
oughy, 79 Ill. 346; More v. Bennett, 140 Ill. 69. And see Judge Taft’s opinion in 
U. S. uv. Addyston Pipe & Steel Co., 85 Fed. Rep. 271, 288-290. 

5 193 U.S., at 404. 


HARVARD LAW REVIEW. 


170 


he would.” This definition suggests another question. It may 
include other contracts than those merely which inflict a detriment 
upon the conduct of the business of one of the parties, but, by its 
| terms, it certainly does at least include that kind of a contract. 
The most common instance at common law of a contract in 
restraint of trade was a restrictive covenant, in connection with the 
sale of a business, prohibiting the seller from prosecuting his 
business in the future in competition with the buyer. Yet such 
_restrictive covenants are now held by the Supreme Court, in a 
case in which Mr. Justice Holmes delivered the opinion, not to be 
within the Sherman Act, although that act includes—as has 
always been insisted by the majority of the court in the different 
cases arising under the Sherman Act, and as Mr. Justice Holmes 
again pointed out in his dissenting opinion in the Northern Secu- 
rities cases —“‘ every” contract in restraint of trade. The result 
seems to be that, not only is the Sherman Act not directed against 
those contracts ov/y which inflict a detriment upon the conduct of ‘ 

the business of one tradesman for the benefit of another, but the 

commonest example of such a contract is not within the prohibi- 

tion of the Sherman Act at all. In other words, contracts which 

impose only a restriction upon the conduct of business by one 

| party for the benefit of the other may not be contracts in restraint 

of trade at all, while a// contracts which impose a restriction upon 

the business of both parties — limit competition between them in 

the supposed interests of both —are in restraint of trade and 

illegal. The reason for this result, and the ground of the distinc- 

tion between restrictive covenants in connection with the sale 

of a business and contracts limiting or restricting competition 
between competitors, have not received the attention they deserve. 


II. 


It is commonly stated that restrictive covenants accompanying 
the sale of a business are valid because the limitation upon com- 
petition is incidental and collateral to the real object of the contract, 
which is the sale of business property, and that the restrictive 
covenant is unobjectionable in so far as it serves to insure the en- 
joyment of the property sold. Such covenants are not limited, 


1 Cincinnati Packet Co. v. Bay, 200 U. S. 179. See also Brett v. Ebel, 29 N. Y. 
App. Div. 256; and for similar decisions under other anti-trust acts, see Espenson wv. 
Koepke, 93 Minn. 278; Gates v. Hooper, 39 S. W. Rep. 1079 (Tex.). 
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however, to cases where there is an actual transfer of tangible 
property. All the business that there is to sell may, in some 
cases, be the competition, and the restrictive covenant will then 
constitute the whole of the undertaking. And even where there 
is a transfer of property the purchaser is not bound to make use 
of it. It has never been suggested! that his right to enforce the 
covenant was conditional upon his continuous use and employ- 
ment of the property or instruments of competition purchased. 
The restrictive covenant protects the duszzess sold, not the use 
merely of particular property transferred under the terms of the 
sale. It may have been the competition that the purchaser was 
most desirous of buying, and if the vendor was willing to sell, for 


' the price offered, his power to prosecute his existing and estab-. 


lished business, the vendee was entitled to buy it. 

Cases involving the sale of a business by means of a covenant 
to discontinue competition are not unusual. The most common 
instances have been sales of professional business, where there 
usually was no property to transfer. The business was all good 
will,— an established competition. A recent New York case? 
affords a good illustration of the sale of a business by means 
merely of an agreement to discontinue competition. In that 
case one party, in consideration of the promise of the other to 
make a monthly payment, agreed to give up the business of 
dealing in moulding sand from sand banks in the county of 
Albany and not to engage further in the business personally or 
as agent for any one else. In holding the agreement valid the 
court says: 


“ Heretofore, in most of the cases which have come before the courts, 
the covenant to refrain from a calling within a territory described, accom- 
panied a sale of the business itself, with all its appliances or appurtenances. 
For obvious reasons that would be so; but, if the calling be one which is 
followed without a business plant, is any principle of public policy the more 
violated by a covenant to discontinue it? Clearly not, and this court has 
not held to that effect.” 


1 Unless possibly’in Western Wooden-Ware-Ass’n v. Starkey, 84 Mich. 76, where 
it seems to be intimated that the sale of a business, for a sufficient consideration, 
which involved the abandonment of the manufacturing plant of the vendor, would be 
invalid. In other words, the owner of a business may not sell out to a competitor 
unless the purchaser will maintain the identical property used by the seller, though of 
course the owner might abandon his business if unprofitable. 

2 Wood wv. Whitehead, 165 N. Y. 545. See also Brett v. Ebel, 29 N. Y. App. 
Div. 256. 
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And in the recent case in the United States Supreme Court! 
already referred to, where it was objected that the restrictive cove- 
nant was invalid because it was not collateral to a sale of good 
will, Mr. Justice Holmes used this language: 


“Tt is said that there is no sale of good will. But the covenant makes 
the sale. Presumably all that there was to sell, beside certain instruments 
of competition, was the competition itse/f, and the purchasers did not want 
the vendors’ names.” 


It is not accurate, therefore, to say that a restrictive covenant is 
valid only when and because it accompanies and is collateral to a 
sale of business property or good will. On the contrary, the re- 
strictive covenant by itself may accomplish the sale of all the busi- 
ness there is to sell, and in every case of a sale of business the 
restrictive covenant must be regarded as making the sale of a part 
at least of the business and good will sold. The competitive 
power of an existing business may be the essence of its good will. 
A person engaged in business in a particular locality, a physician 
for instance, located and doing business in a particular town, could 
not at the same time conduct a second business of the same kind 
within the same territory which should be in fact a rival and com- 
petitor of the first. The opening of a second office for the same 
| purpose in the same town would not mean the beginning of a new 
|: business. Consequently, if the whole of such a business, good 

will and all, is to be sold to another party, the right of the seller 
4 to prosecute afterwards what would be, in fact, but a continuation 
: of the business sold, must be excluded.? A covenant prohibiting 
that would obviously be essential to an actual sale of the business. 

As a person could not, before the sale of his business, conduct 
a second similar business which should compete with the first, it 

follows that, after the sale of the first business (if public policy 
does not prohibit a man from realizing the full value of his estab- 
lished business by sale), there is no reason why the seller should 
q be permitted to conduct a second business in all respects like the 
first. He cannot claim that public policy should permit him to 


1 Cincinnati Packet Co. v. Bay, 200 U. S. 179. 
2 This is so clear that the Massachusetts Supreme Court has held that upon the 
sale of the business of a physician with its good will a restrictive covenant would be 
implied. Dwight v. Hamilton, 113 Mass. 175. The fact that the courts do not, in the 
ordinary case of the sale of business property and good will, imply such a covenant, 
does not mean that such a covenant when made is not, in fact, instrumental in convey- © 
ing a part of the business of the vendor. 
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sell his business and keep it too. There can be no doubt that it is 
this aspect of the matter that has influenced the more liberal atti- . 
tude which the courts, in the more recent decisions, have assumed 
toward restrictive covenants in connection with the sale of a busi- 
ness. And in this view of it, it seems clear that the restrictive cove- 
nant is no more a contract in restraint of trade than is the simple 
agreement of a vendor to sell all of the business which he has. 

It should seem clear, also, that if a man may sell all of the com- 
petition which his existing business fairly represents, there can be 
no objection, on the score of public policy, to his selling only a 
part of his business or competition. In the view of the earlier 
cases, apparently the less sold the better. Certainly a man en- 
gaged in business in two places might sell his business or competi- 
tion in one of them and retain it in the other. The result would 
be the same as if he had originally had a business only in one place 
and had sold that, with a restrictive covenant covering that terri- 
tory, and had immediately resumed business in the other place. 
And clearly public policy would be no more infringed by the sale 
of part of a single business which extended throughout both places. 
Would there be any objection to a contract between competitors 
whereby one party, in consideration for the agreement of the other 
party to discontinue business, we will say, in New York, agreed on 
his part to discontinue business in New Jersey?! Would that be a 
sale of part of a business and valid, or a contract limiting compe- 
tition and invalid? 

As we shall have occasion to see later in discussing contracts 
limiting competition, the distinction between contracts falling 
within that class and contracts of sale is not one that is always 
easily drawn, and the authorities frequently fail to discriminate 
them properly. Such a leading case, for example, as that of 
Arnot v. Pittston & Elmira Coal Co.,? presents difficulties in this 
respect that are commonly overlooked. There a Pennsylvania 
coal company, also doing business in New York, agreed for one 
season to take at the market price as much as two thousand tons 
of coal a month from a rival Pennsylvania coal company, provided 
the vendor would agree during that time not to sell coal to any 


1 Such an agreement was sustained in Wickens v. Evans, 3 Y. & J. 318. See Judge 
Taft’s comment in the Addyston Pipe Company case, 85 Fed. Rep. 284. And a simi- 
lar contract was sustained as a sale in National Benefit Co. v. Union Hospital Co., 
45 Minn. 272. 

2 63 N. Y. 558. See also Mill & Lumber Co. v. Hayes, 76 Cal. 387. 
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other dealer to come north of the Pennsylvania state line. The 
contract was held illegal. It was admitted that an absolute sale of 
any quantity or of all the coal of the vendor to a rival dealer, even 
though the object of the purchaser was to secure a monopoly and 
the vendor knew it, would have been valid. ‘“ But — and this is a 
very important distinction,” — says the court, “ if the vendor does 
anything beyond making the sale to aid the illegal scheme of the 
vendee” the contract is invalid. In other words, the agreement 
by the vendor to relinquish his competition with the vendee in 
New York, in consideration for the promise of the vendee to pur- 
chase a considerable proportion of the vendor’s output of coal — 
apparently considered a good bargain by the vendor — was invalid 
and the contract unenforceable. And yet, an agreement to sell all 
the coal the vendor should produce, said by the court to be valid, 
would involve a restrictive covenant not to sell to any one else, 
and would be still more effective to accomplish the monopoly 
aimed at by the vendee. Apparently the vendor could sell all or 
a part of his coal and all of his competition, but not a part only 
of the latter. 

Should the fact that the vendee in this New York case was 
seeking to obtain control of the New York coal market be suffi- 
cient to account for the result? If so, then a contract to sell the 
entire output of the vendor’s mines should be invalid for the same 
reason. This the New York court does not hold, but, in spite of 
the fact that engrossing the market is repeatedly said to be an 
obsolete offense,! there are a number of recent cases where other 
courts have refused to enforce, as between. the parties, contracts 
of sale where the object of the purchaser was to obtain control of 
some particular market.” 

These cases apparently rest upon the principle that contracts of 
sale between competitors, which have for their object the entire or 
partial removal of a competitor from business, will not be enforced 
by the courts ifthe direct result of their enforcement will be to give 
control of the market to the purchaser. We have seen that a 
restrictive covenant in such cases is ordinarily as much a part of 
the contract for the sale of the business as the agreement to trans- 
fer tangible property. So long as either remains unexecuted they 
stand upon the same footing. If, under the circumstances above 


1 Davis v. A. Booth & Co., 131 Fed. Rep. 31, 37. 
2 Detroit Salt Co. v. National Salt Co., 134 Mich. 103; Richardson v. Buhl, 77 
Mich. 632; Pacific Factor Co. v. Adler, 90 Cal. 110. 
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indicated, the restrictive covenant would not be enforced, there 
would be the same reason for refusing to enforce the agreement 
to sell the rest of the business or property. These cases, there- 
fore, which hold the sale of the property, as well as the restrictive 
covenant, invalid, where the object of the purchaser is to accom- 
plish control of the market, are consistent at least. 

Perhaps the most effective answer to the holding in these cases 
is, that the validity of each contract of sale must be determined by 
the character and terms of the particular sale itself, apart from any 
question as to the situation or intention of the vendee, with which 
the vendor has nothing to do.!_ Unless all sales between competi- 
tors are to be held invalid, there is no sound principle upon which 
one contract for the sale of the whole or a part of an established 
business can be held valid, while an exactly similar contract of 
sale is held invalid for the reason merely that the vendee will 
thereby acquire control of some particular market. And the 
moment it is conceded that public policy is not opposed to the 
sale by any one of all of the business which he in fact owns upon 
the best terms obtainable, then a restrictive covenant which serves 
merely to assist in making the sale of that business and its good 
will must also be held valid and enforceable, whether the object of 
the vendee be to obtain a monopoly or not.2_ Such a restrictive 
covenant is not properly a contract in restraint of trade. 

In the ordinary case of the sale of a business, such as we have 
been considering, there can be no question of illegal combination 
as between vendor and vendee. There is no union of their inter- 
ests; their interests are separate and distinct, if not opposed. 
But suppose the transaction involves more than a sale, and the 
relationship of the parties is not that of vendor and vendee merely. 
Suppose, in other words, that the sale is a part only of the whole 
transaction between the parties and is carried out in pursuance of 
some previous understanding or agreement for the combination or 
consolidation of their interests. What is to be said of the validity 


1 Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 522; State v. Continental 
Tobacco Co., 177 Mo. 1. 

2 Camors-McConnell Co. v. McConnell, 140 Fed. Rep. 412; Davis v. A. Booth & Co., 
131 Fed. Rep. 31, 37. But see Comer v. Burton-Lingo Co., 58 S. W. Rep. 969 (Tex.). 

8 This would appear to be the view taken by the New Jersey court in the Trenton 
Potteries Case, 58 N. J. Eq. 519. 

In those states, such as Illinois and Ohio, where it is held that a restrictive cove- 
nant extending throughout the state is invalid, the result is that where the business 
does extend throughout the whole state a part of it is unsalable. 
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of the contract of sale,! and of the resulting union of interests 
between vendor and vendee, in such a case? There can be no 
successful attempt to answer these questions without first con- 
sidering carefully the nature of contracts held invalid because 
limiting competition. 


III. 


So far we have considered the question of the validity of sales 
between competitors. Suppose, now, instead of a purchase by one 
competitor of the business and competition of his rival, the two 
parties enter into an agreement by which each is bound not to sell 
goods below a fixed price. This is the typical case of a contract 
now generally recognized as invalid because in restraint of trade. 
Why? It is important to consider the circumstances under which 
such contracts are made. 

In such a case as that supposed, it is clear that if there is still a 
third competitor who is capable of supplying the particular mar- 
ket, then the parties to the contract would be delivering themselves 
into his hands by carrying out their agreement. In other words, 
such a contract would not be profitable for the parties, and could 
not successfully be carried out, unless all competitors likely to 
prove dangerous were bound byits terms. To take a simple ex- 
ample: suppose two laborers enter into an agreement by which 
they bind themselves not to work for less than ten dollars a day. 
Such a contract would have the effect only of depriving the par- 
ties thereto of work, and the public would be affected only on that 
account and to that extent. It would have no tendency by itself to 


1 In Carter-Crume Co. v. Peurrung, 86 Fed. Rep. 439, where it was objected that a 
contract of sale was invalid for the reason that the purchaser was seeking to obtain 
control of the market, Judge Lurton said: “ Another question might arise if all or a 
large proportion of all the producers of a particular article should agree to sell their 
entire product to one buyer, who would thereby be enabled to monopolize the market. 
But, if each independent producer contract to sell his product, or to sell or lease his 
plant, without concert with others, or knowledge of or purpose to participate in the 
plans of the buyer, he cannot be said to have conspired against freedom of commerce, 
or to have made a contract in illegal restraint of trade, The transaction with Peur- 
rung Bros. & Co. was, on its face, legitimate, and it cannot be impeached simply by 
evidence that the Carter-Crume Co. understood and intended it as one step in a 
general illegal scheme for monopolizing the trade in wooden butter dishes, and con- 
trolling prices. The principle, if we admit that the purpose of the Carter-Crume 
Co. was illegitimate, is that which is applied to so-called wagering contracts. The 
proof must show that the illegal purpose was mutual.” 

See also Davis v. A. Booth & Co., 131 Fed. Rep. 31, 37, and Clancey v. Onondaga 
Fine Salt Mfg. Co., 62 Barb. (N. Y.) 395. 
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raise the level of laborers’ wages. Only when laborers enter into 
such an agreement in such numbers that their services cannot be 
at once or readily replaced does such a contract tend to raise the 
level of wages. Consequently the laborers form unions, and do 
not undertake to regulate their wages by agreements amongst 
themselves until their numbers are sufficient to warrant such 
action. 

But as the character of the labor increases in skill and the num- 
ber of competitors decreases, the opportunity by agreement to 
control prices becomes greater. In More v. Bennett,' for example, 
the members of an association of stenographers engaged in court 
reporting, undertook, by agreement amongst themselves, to regu- 
late the prices to be charged for such work, and the agreement was 
held invalid and unenforceable, although not all such stenogra- 
phers were members of the association. Those who were, and who 
entered into the agreement, possessed, acting together, a control 
over prices which no one member had alone. As their number 
increased and the number outside of the association diminished, 
the greater became their power to regulate prices and the higher 
could they be made. 

The situation as regards employers or manufacturers is the same. 
Contracts limiting competition are made between competitors who 
together are in a position to make their agreement to raise prices 
or limit output effectual and advantageous for themselves without 
regard to outside competition. A contract between two compet- 
itors who could not successfully maintain the prices agreed upon 
in the face of the competition of other rivals, would be a menace 
only to the business of the parties themselves. 

It is clear, therefore, that a contract between rival manufacturers 
or traders, which has for its object the regulation or limitation of 
competition between them,? must be based upon such a present 
power to control the market as will make their agreement effectual. 
The purpose of the agreement can only be to make effective the 
control of the market which the parties already possess, provided 
the competition existing between themselves is eliminated. The 
parties enter into the agreements because they are in a position to 
regulate and control prices, make their agreements effectual, and 


1 140 Il. 69. 

2 Contracts between competitors relating to matters not the subject of rivalry be- 
tween them would stand upon a different footing. See Gladish v. Kansas City Live 
Stock Exchange, 113 Mo. App. 726. 

12 
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the courts hold the agreements invalid for that reason, because 
that is their only object. The question of the reasonableness of 
the agreements as between the parties, or the reasonableness of the 
prices agreed upon, has no place in determining the result. The 
principle is laid down generally that a// such contracts are invalid 
as in restraint of trade, and obviously, unless the courts are pre- 
pared to determine the reasonableness of prices and charges of all 
kinds for all competitors, and hold unzform prices reasonable re- 
gardless of differences in the circumstances of competitors, there 
is no room for discrimination between them. There is no question 
here which a court can properly investigate and determine, such 
as is presented in the case of a restrictive covenant which assists in 
the sale of a business, where the court is concerned only with the 
character and extent of the particular business sold, and not with 
the reasonableness of any power to control prices which the ven- 
dee may thereby accomplish. An agreement limiting competi- 
tion could be held reasonable only in case it were fruitless, and 
did not in fact accomplish that control over prices which was 
sought. 

It should not be forgotten, also, that public policy demands, not 
merely present reasonable prices, but the continuous working of 
competitive conditions, and it therefore objects to the suppression 
of those conditions by an agreement between parties who have it 
in their power to determine prices in that way. Even public ser- 
vice corporations, which are entitled to charge only reasonable 
rates and are subject to governmental regulation in that respect, 
are nevertheless within the general prohibition of contracts in re- 
straint of trade.1 They may not by agreement substitute monop- 
oly control in the place of competitive conditions which actually 
exist. 

Where competitors, instead of agreeing not to sell below certain 
fixed prices, undertake to sell only at prices to be fixed by a com- 
mittee of their representatives,? or form a pool, the agreement is 
still based upon the fact that the removal of competition between 
the contracting parties will enable them to maintain and control 


1 U.S. v. Freight Association, 166 U. S. 290; U.S. wv. Joint Traffic Association, 
171 U.S. 505. - 

2 Hooker v. Vandewater, 4 Den. (N. Y.) 349; Stanton vw. Allen, 5 Den. (N. Y. 
434; Craft v. McConoughy, 79 Ill. 346; Morris Run Coal Co. v. Barclay Coal Co., 
68 Pa. St. 173; Nester v. Continental Brewing Co., 161 Pa. St. 473; U. S. v. Freight 
Association, 166 U. S. 290; U.S. uv. Joint Traffic Association, 171 U.S. 505. 
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prices, in spite of such other competition as there may be, as no 
one of the competitors could have done alone. Unless the parties 
possess that power of control their agreement is a useless one. 
But by means of such a contract between parties who already 
dominate the particular trade or industry, the usual course of com- 
petition is arrested in the supposed interests of all, and their 
control of the market made effectual. 

It is clear that in these cases there is no sale of business by one 
competitor to another. There is no agreement on the part of 
one party to discontinue his competition so that the business 
of another may be increased, and no one of the parties, by means 
of the agreement limiting competition, acquires any business of 
any one of the other competitors. That is not the object of the 
contract. On the contrary, the object is to preserve the business 
of each party by eliminating certain risks of competition. The 
business of each is continued as before subject to a uniform 
restriction upon the freedom of competition. There is an aban- 
donment of competition by all, but no abandonment of existing 
business by any. The purpose of the agreement is simply and 
solely to eliminate competition between parties who already 
dominate the particular trade or industry, and substitute in its 
place an effectual control of the market by those parties, relieved, 
for the time being at least, from the danger of other serious 
competition. 

A recent case in Alabama! illustrates strikingly the object 
of contracts limiting competition, and indicates the distinction 
between such contracts and agreements for the sale of the whole 
or a part of a business. In that case two ice manufacturing com- 
panies, who were at the time the only parties engaged in the ice 
business in the city of Tuscaloosa, entered into an agreement which 
provided that one of them, in consideration of certain payments to 
be made from time to time by the other, should close its manufac- 
turing plant for five years, or until sold to a third party. But it 
was »provided that after a certain amount was paid the agreement 
should be cancelled in case another competitor opened an ice 
factory in the city. 

The contract, it will be seen, did not involve an absolute pur- 
chase, or even lease for a definite term, of the business of one of 
the parties. On the contrary, it was a contract between two 


1 Tuscaloosa Ice Mfg. Co. v. Williams, 127 Ala. 110. 
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competitors who at the time had control of their market for the 
purpose of eliminating competition between them and giving to 
both the advantage of the resulting monopoly so long as that 
monopoly continued. Performance, by the terms of the contract, 
was conditional upon the maintenance of the monopoly, so that 
both parties contracted with that object in view. The moment 
the agreement became disadvantageous by reason of other compe- 
tition entering the field, it was to be discontinued. The price to 
be paid made the closing of its plant profitable to the one party, 
and the other could afford to pay that price as long as it retained 
absolute control of the market, but no longer. An agreement to 
raise prices might have accomplished the same result, though 
perhaps it would have offered greater temptation to others to enter 
the business. 

The case indicates how narrow the line may sometimes be 
between agreements restricting competition between competitors 
for the purpose of establishing their control of the market, and the 
sale of a business by one competitor to another where the object 
of the purchaser may be to accomplish for himse/f a like monopoly 
of the particular business. The contract limiting competition -is 
terminated when it no longer accomplishes its object, and each 
party continues his business as before; but in the case of the sale 
the transfer of the business of one party to the other is effected 
once and for all, whether control of the market is in fact accom- 
plished by the purchaser or not.? If the business is transferred 
and the seller is paid his price, the rest is of no consequence to 
him, and no room is left for restoring the situation which existed 
before the sale. And that would be true, it is submitted, even in 
the case of an agreement which provided that the seller should 
receive for the sale of his business a share in the profits of the 
business of the purchaser. But that suggestion leads obviously 
to the consideration of the question of the legality of a union or 
combination of competing interests in the form of a partnership 
or corporation. ¢ 


1 See, for example, Clark v. Needham, 125 Mich. 84, and Clemons v. Meadows, 94 
S. W. Rep. 13 (Ky., 1906), cases which are not, at least, clearly reasoned. 

2 A lease, for instance, which is not by its terms dependent upon the purpose or 
object of the lessee, is not rendered invalid by the fact that the lessee was seeking 
to obtain a monopoly. United States Chemical Co. v. Provident Chemical Co., 64 
Fed. Rep. 946, 950. 
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IV. 


We have seen that two independent competitors, not in a posi- 
tion to control to some extent the supply of their product, could 
not, by means of a contract limiting competition between them- 
selves, effectually raise the selling price of the commodity manu- 
factured by them. The contract, so long as adhered to by the 
parties, could operate only to the advantage of their competitors. 
‘These two parties might, however, unite their interests in some 
form, by means of a partnership, corporation, or other association, 
and in that way suppress competition between themselves and act 
together in competition with other competitors. This union of 
interests might be an advantage to both in the competitive struggle. 
Increased size is of itself a weapon of competition which is the 
more appreciated as competition becomes keener and the margin 
of profit narrower. But the union of two such interests would not 
give to the combination any greater immediate control over the 
supply or the selling price of their product than would the contract 
limiting competition between them as independent dealers. 

Suppose, however, parties who have made, and who have been 
able to maintain successfully, an agreement limiting competition 
between themselves, unite their interests in a partnership or cor- 
poration. The contract, as we have seen, would have been held 
invalid as in restraint of trade. Would the union of interests of 
such parties in the form of a partnership or corporation be invalid 
also, and constitute the partnership or corporation itself an illegal 
combination? 

It should be noticed, in the first place, that, under the common 
law decisions, the question of whether a corporation was in itself 
an illegal combination could hardly have arisen. Contracts re- 
straining trade or limiting competition were not unlawful at common 
law in the sense of being criminal, and did not afford third parties 
any right of action. They were simply unenforceable.! The 
courts, consequently, never dealt with anything but the validity or 


1 Hilton v. Eckersley, 6 E. & B. 47; Hornby v. Close, 2 Q. B. 153; Farrer v. Close, 
4 Q. B. 602; Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598, [1892] A.C. 25; 
£tna Insurance Co. v. Commonwealth, 106 Ky. 864; Brown & Allen v. Jacobs Phar- 
macy Co., 115 Ga. 429, 437-438; Queen Insurance Co. v. State, 86 Tex. 250, 272; 
State v. Huegen, 110 Wis. 189, 251-253; Howardson v. Coal Co., 111 Wis. 545, §49- 
550; Live Stock Com. Co. vw. Live Stock Exchange, 143 IIl. 210, 233; Dickinson z. 
Board of Trade, 114 Ill. App. 295, 304; U. S.v. Addyston Pipe & Steel Co., 85 Fed. 
Rep. 271, 279; Cummings v. Union Blue Stone Co., 164 N. Y. 401, 405. 
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invalidity of some obligation sought to be enforced between the 

parties before it, and if that was contrary to public policy as being 

in restraint of trade, the court left the parties where it found them. 

Courts might refuse to enforce contracts tending to a monopoly, but 

they did not deal with monopoly as an accomplished fact within 

the power of a single person or recognized legal entity. If two 

or more competitors transferred their interests to a corporation, in 

pursuance of some agreement between themselves, there was an 

end of that transaction. No court could be called upon afterwards’ 
to decide whether that original agreement was valid or invalid, 

because validity meant enforceability, and there was nothing left 

to enforce. There could be no question of an agreement in re- 

straint of trade between stockholders as such, who had no other 

relations with one another and who did not continue in business as 

individuals. And the corporation did not become a criminal or- 

ganization merely because it was formed by a union of competing 

interests, even though it might accomplish the same result as a 

contract limiting competition between the same parties, which the . 
courts would not have enforced. The contract, like the corporation, 

accomplished its purpose if carried out. 

But the anti-trust acts have in most instances changed the situ- 
ation in such respects. The Sherman Act, for instance, makes 
the entering into contracts in restraint of trade criminal, and like- 
wise affords a criminal action against all combinations “ in the form 
of trust or otherwise” in restraint of trade. The question for the 
courts, under such a statute, is no longer merely one of rcfusing 
aid to enforce contracts tending to some particular result on the 
ground that the object sought is against public policy; the statute 
makes the contract and the combination in themselves criminal. 

The majority of the Supreme Court in the Northern Securities 
case ! considered that the result reached in that case was controlled 
by the decisions in the earlier cases in that court which had arisen 
under the Sherman Act,? in which contracts limiting competition 
were held illegal, since it was apparently an attempt to accomplish 
the same result that was aimed at in those cases, only by a differ- 
entmeans. On the other hand, it was objected that such a union 
of competing interests in a form of organization authorized by law 
could not be held to constitute an illegal combination without 


1 193 U.S. 197. 
2U.S.v. Freight Ass’n, 166 U.S. 290; U. S. v. Joint Traffic Ass’n, 171 U. S. 
505; and Addyston Pipe & Steel Co. wv. U. S., 175 U.S. 211. 
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holding, as a logical consequence, all partnerships or corporations, 
which necessarily united actual or potential competing interests 
and limited or suppressed competition to that extent, likewise 
illegal. 

From the examination already made of contracts limiting com- 
petition, and the circumstances under which they are made, it is 
clear that if illegal mergers of competing interests be limited to 
those cases where the object of the merger is to accomplish a 
result which could have been attained by means of a contract 
limiting competition between the parties, then it will not be neces- 
sary to hold all partnerships and corporations illegal. Partner- 
ships and corporations may be formed by parties who could not 
successfully maintain a contract limiting competition, and who 
could therefore not have had in view the control of any market as 
the sole or main reason for forming their organization. They may 
be the result of entirely new enterprise, and not accomplish the 
merger of any businesses previously established. The step which 
is taken, therefore, in holding such mergers illegal as accomplish 
the same result between the parties as could have been, or was 
already, accomplished by a contract limiting competition between 
them, does not involve holding all mergers of even existing com- 
peting interests in an otherwise authorized form of organization 
illegal. And it is clear that the Supreme Court does not consider 
that its decision in the Northern Securities case involves holding 
all partnerships and corporations illegal combinations. In a later 
case,! involving the constitutionality of the Texas anti-trust act, it 
was urged by counsel that the act in question made all union of 
business interests between individuals illegal, and Mr. Justice 
McKenna, in reply to that contention, says: 


“To support the argument the usages and necessities of business are ad- 
duced, and partnerships and their effect are brought forward as illustrations. 
There are some things that counsel easily demonstrate. They easily demon- 
strate that some combination of ‘capital, skill or acts’ is necessary to any 
business development, and that the result must inevitably be a cessation of 
competition. But this does not prove that all combinations are inviolable 
or that no restriction upon competition can be forbidden. To contend for 
these extremes is to overlook the difference in the effect of actions, and to 
limit too much the function and power of government. . . . It is certainly 
the conception of a large body of public opinion that the control of prices 


1 National Cotton Oil Co. v. Texas, 197 U. S. 115, 129. 
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through combinations tends to restraint of trade and to monopoly, and is 
evil. ‘The foundations of the belief we are not called upon to, discuss, nor 
does our purpose require us to distinguish between the kinds of combina- 
tions or the degrees of monopoly. It is enough to say that the idea of 
monopoly is not now confined to a grant of privileges. It is understood to 
include a ‘ condition produced by the acts of mere individuals.’ Its dom- 
inant thought now is, to quote another, ‘the notion of exclusiveness or 
unity’; in other words, the suppression of competition by the unification 
of interest or management, or it may be through agreement and concert of 
action. And the purpose is so definitely the control of prices that mo- 
nopoly has been defined to be ‘ unified tactics with regard to prices.’ It is 
the power to control prices which makes the inducement of combinations 
and their profit. It is such power that makes it the concern of the law to 
prohibit or limitthem. And this concern and the policy based upon it has 
not only expression in the Texas statutes ; it has expression in the statutes 
of other states and in a well-known national enactment. According to them, 
competition, not combination, should be the law of trade.” 


But although it may thus be shown that the logic of the decision 
in the Northern Securities case does not necessitate the holding of 
all partnerships and corporations illegal combinations, it is not so 
easy to apply a test by which to determine what combinations are 
and what combinations are not illegal. In the case of the contract 
between independent competitors limiting competition between 
them, as we have seen, the contract itself by its very existence, 
and the fact that it is maintained, proclaims a control of the market 
by the parties sufficient to make the agreement effective. If 
the parties have miscalculated their power, it is at least a simple 
matter to terminate the agreement. Neither party in such case 
would call upon a court to enforce it. All such contracts, there- 
fore, are held illegal because they all have the one illegal purpose. 
But if all mergers are not to be held illegal, it becomes necessary to 
distinguish between the good and the bad. The illegal merger 
does not proclaim itself by its existence merely. The object 
sought is not always apparent in the fact of merger or in its im- 
mediate results. Indeed, we know as a matter of history that 
some mergers, having for their object the control of some particu- 
lar market, have miscarried by reason of some miscalculation or 
unforeseen competition left on the outside. And, as the decisions 
hold, the fact that the combination has not exercised the power of 
raising prices, which it in fact possesses, is immaterial if it has the 
power. The power is the evil thing, and this must in some way 
be shown to exist. 
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Admitting, however, that the essential characteristic, both of con- 
tracts limiting competition and of illegal combinations, 1s effective 
control of the market by the parties — that both contract and in 
some cases merger are bad because by means of them the parties 
accomplish that result— then is such control of the market in it- 
self not merely a test in particular cases, but a sign in all cases of 
the existence of an illegal combination or monopoly, and must all 
partnerships and corporations be held illegal combinations which 
can be proved at any time to possess such power of control over 
the situation in the particular market in which they operate? Or 
is control of the market in itself of no consequence, and does it 
become of consequence only when accomplished in a particular 
way — by means of contract between existing competitors or a 
union of such competing interests? 

It was objected at the time of the decision in the Northern Se- 
curities case that in such a case of merger the original illegal agree- 
ment between competitors, if there was one, was terminated by the 
time the scheme for the consolidation of competitive interests was 


perfected, — the new corporation created and placed in control of » 


the former competitors, — and that thereafter there was nothing to 
be objected to but the fact that one large corporation did in reality 
control interests formerly existing in two independent corporations. 
The new corporation, it was said, could not be an illegal combi- 
nation because its members were once competitors, particularly 
where not all of the members of the new corporation were, formerly 
competitors and parties to the original agreement or arrangement. 
Mr. Morawetz, to avoid that difficulty, has suggested! that the 
only view on which the new corporation, as in the Northern Secu- 
rities case, can be considered an illegal combination is by regard- 
ing the members of that corporation, whether all or any of them 
were competitors before or not, as becoming an illegal combination 
by reason of the acquisition of a controlling interest in the two 
competing companies. This would be an entirely new combina- 
tion, wholly apart from the earlier one, and the new corporation, 
legal when formed, would become illegal only upon the acquisi- 
tion of, and by reason of acquiring, control of the two competing 
companies. 

It may be open to question if Mr. Morawetz’s theory really 
avoids the particular difficulty which suggested it, inasmuch as the 


1 The Anti-Trust Act and the Merger Case, 17 Harv. L. REV. 533. 
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new corporation would continue to be an illegal combination, sub- 
ject to attack on account of the original purchase, in spite of subse- 
quent changes in its membership and in the operation or extent of 
its business. But, in any event, if it is true that a corporation 
which acquires the control of two competing companies thereby 
becomes an illegal combination, then why does that result not 
follow from any purchase by one corporation of the business of 
another? In such a case the stockholders of the purchasing cor- 
poration have combined to remove a competitor from the field and 
leave only one in the business to control the two properties, and if 
that constitutes the purchasing corporation an illegal combination, 
then all sales of business by one competitor to a competing part- 
nership or corporation would involve that result, and no sale to 
such a purchaser could be valid. The sale itself must be against 
public policy, if that alone is to make the purchaser an illegal 
combination. It cannot be legal for the seller to sell, and at the 
same time illegal for the buyer to buy. But we have already seen 
that not all sales between competitors are invalid, and that the 
' better view, and the tendency of the most recent cases, is to hold 
such sales not invalid even when the purchaser may thereby ac- 
quire control of the market. Not the sale, therefore, in any event, 
could constitute the purchaser an illegal combination, but such a 
result must follow, if at all, from the fact of the purchaser’s actual 
control of the market; and the sale would be looked to only for the 
purpose of establishing that fact. 

Does control of the market, then, by atl constitute the cor- 
poration shown to possess such control an illegal combination? 
In Whitwell v, Continental Tobacco Company,! the Circuit Court 
of Appeals for the Eighth Circuit held, in a case arising under the 
Sherman Act, that a corporation, which was admitted to control 
almost the entire market of the country in certain particular lines 
of goods, might legally refuse to sell customers upon profitable 
terms unless they would contract for all their requirements and 
agree not to buy competing goods of competitors. That an action 
for damages under the Sherman Act could be maintained on ac- 
count of such a refusal to sell by a combination of competitors is 
shown by a still more recent decision by the Circuit Court of Ap- 
peals for the Ninth Circuit,2 and the court in the Tobacco case 


1 125 Fed. Rep. 454. 
2 Ellis v. Inman, Poulsen & Co., 131 Fed. Rep. 182. See also City of Atlanta a. 
Chattanooga Foundry & Pipe Works, 127 Fed. Rep. 23. . 
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admits that if a combination of competitors had been shown to 
exist in that case the result would have been different. The de- 
cision, therefore, of the same court which first decided the North- 
ern Securities case is that substantial control of the market does 
not of itself constitute a corporation an illegal combination. 

But if not all partnerships and corporations which have control 
of some market are illegal combinations, and if the sale of a busi- 
ness by one competitor to another is not illegal and does not of it- 
self constitute a purchasing corporation an illegal combination, 
even though the purchaser may thereby acquire control of the 
market, how is it to be determined what combinations are and 
what combinations are not illegal? That must depend, apparently, 
upon the facts and circumstances surrounding and determining the 
origin of the particular combination. There appears to be no es- 
cape from that conclusion. To be illegal, the combination must. 
rest upon an understanding or agreement between actual compet- 
itors who, by removing competition between their established inde- 
pendent enterprises, are able at the time to control the market or 
industry in which they are engaged. A sale by one rival to an- 
other is one thing; but an agreement between competitors to sur- 
render control over their properties and transfer them to one and 
the same corporation or organization, where each transfer is condi- 
tional upon a similar transfer by each of the other competitors and 
parties to the arrangement, and where the consideration for each 
transfer is the acquirement of an interest by the seller in the new 
organization which will have control of all the former competitors, is 
a different thing. This arrangement may be effectuated by means 
of a sale (a sale of stock, as in the Northern Securities case), but 
there is something more than a series of independent sales. 

The result is that where competitors enter into an illegal agree- 
ment or undertaking to eliminate competition between themselves, 
and give to their united interests an effectual control of the market 
in which they operate, the whole transaction by means of which 
that object is accomplished is illegal. It may be enjoined at the 
outset,! and if carried out, the combination which results is an ille- 
gal monopoly. The explanation of this result of the cases appears 
to be that public policy, as expressed in the statutes, aims to se- 


1 Harding v. American Glucose Co., 182 Ill. §51, 599. 

2 Distilling & Cattle Feeding Co. v. People, 156 Ill. 448; Bishop v. American Pre- 
servers’ Co., 157 Ill. 284; National Lead Co. v. Grote Paint Store Co., 80 Mo. App. 
247; North@n Securities Co. v. U. S., 193 U. S. 197. 
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cure the preservation of the competitive system, and increased size 
sufficient to give control of the market which is the result of suc- 
cess in the competitive struggle, the constant and continued aim of 
each competitor, cannot, at a certain point, be held illegal without 
depriving competition itself of its incentive. But, on the other 
hand, to allow size which gives control of the market to be accom- 
plished, not through successful individual competition, but through 
the method of agreement or union between competitors, is to de- 
stroy at one stroke competition as it then exists and substitute a 
present monopoly in its place. 


V. 


Such seems to be the conclusion of the matter in regard to illegal 
combinations from the cases as they now stand. Necessarily, 
the only remedy which will terminate an illegal combination in the 
form of a corporation is some order, such as was entered in the 
Northern Securities case, aiming at the destruction of the power 
of control which the combination of competitors has established. 
Any attempt to restore the exact situation existing before the com- 
bination was formed would in most cases be impossible, and the 
parties themselves cannot claim such restoration as a matter of 
right.!. Nor would it be possible in most cases to résolve the com- 
bination into its original competing elements. The two railroads 
in the Northern Securities case retained their identity as railroad 
properties, and the original corporations continued in existence ; ? 
but in the case of many consolidations the old corporations go out 


1 Harriman v. Northern Securities Co., 197 U. S. 244. Fora case suggesting that 
the state might compel a reconveyance of the properties sold, see State v. Chemical 
Co., 71 S. C. 544. 

2 The Northern Securities decision does not rest, however, on the ground merely 
that the new company acquired and held the stock of the Great Northern and North- 
ern Pacific Railroad Companies, and that only in the case of such a holding company 
(the identity of the original competitors continuing to be distinct) would the transac- 
tion be declared illegal. On the contrary, Mr. Justice Harlan emphasizes the fact that 
the new corporation had complete control of the situation for all purposes, and that the 
transaction was illegal decause the union of interests was as effectual as if both lines of 
railroad were “held in one ownership,” and because “the constituent companies 
ceased, under such a combination, to be in active competition for trade and commerce 
along their respective lines, and have become, practically, oe powerful consolidated 
corporation,” etc. 

In other words, the holding company is an illegal combination because it has as com- 
plete control of the competing interests as a single corporation which should take the 
place of both of the others upon their dissolution, It is not illegal merély because it 
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of existence, and the original competing properties may be com- 
pletely modified and some entirely abandoned. In any event, the 
court could not compel the parties to resume a competition which 
had been abandoned. Obviously, under such circumstances, all 
that the court could do would be to attempt to destroy the power 
of control over prices or rates which the union of competitive in- 
terests had accomplished by enjoining the continuation of the par- 
ticular combination. Ifthe corporation could show when attacked 
that it did not possess any greater power to control prices than 
was possessed by some one of the original competitors, apparently 
no relief could be had against it. Evidently the merger did not 
have greater control over prices for its object, or that object was 
not accomplished, or the power had since been lost, and no evil 
requiring a remedy remained. 
And in the case of most consolidations, particularly of industrial 
corporations, where the conditions of business are more or less 
unstable, subject constantly to the uncertainties of new and improved 
methods and other unexpected developments, the exact situation as 
it existed at the time of the combination is quickly left behind. 
Monopoly, or control of the market in the view here considered, is 
necessarily an entirely relative matter. A particular combination 
may obtain greater power of control over the market than was pos- 
sessed by any one of the united competitors before the union, but 
just so may a single successful business advance from time to time its 
situation in the market and increase its power to determine prices. 
It is a matter of more or less from time to time, and conditions as 
they existed before a union of competing interests cannot long 
serve, in many lines of business, as a standard of comparison 
by which to determine the degree of control over prices possessed 
at a subsequent time by the particular combination. A union of 
competing interests in the form of a corporation may acquire the 
power to fix prices in the same way that they could have been 
determined by contract between the competing parties, but, just 
as in the case of an absolute sale by one competitor to another, the 
consolidation accomplishes more than that. The contract limiting 
competition or fixing prices has only that for its object, and its 
termination carries nothing else with it. But the corporation has 
a right to exist unless illegality has been its essential characteristic 


isa holding company. Some holding companies, as well as some other corporations, 
may not be illegal combinations. If two corporations may lawfully unite their in- 
terests, there can be no objection to their doing so by means of a holding company. 
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from the beginning. In what period of time, or through what 
change of circumstances, may a union of competing interests in 
the form of a corporation hope to be born anew and escape the 
danger of suffering dissolution on account of its original sin? 

Furthermore, if the distinction between valid sales of business 
between competitors and illegal combinations is to be maintained, 
a further difficulty is presented in the case of those consolidations 
which are a compound of sales and combinations. In the organ- 
ization of many of the industrial trusts there is an absolute pur- 
chase and sale of some plants, and what may strictly be a union or 
combination of interests in the case of others, but any substantial 
control of the market may not be accomplished without the proper- 
ties purchased. If neither the combinations nor the sales, consid- 
ered separately, are illegal, what is to be said of the final result? 

Suppose that three wealthy men should agree each to purchase 
a controlling interest in one of three competing companies which 
dominated or controlled the market in some line of business, and 
should bind themselves to unite their separate interests subse- 
quently by means of a partnership or corporation. There can be 
no doubt that the agreement would be illegal, and that the result- 
ing corporation would be an illegal combination within the mean- 
ing of the authorities. Would the result be different if the 
partnership or corporation were first formed, with the same 
ultimate purpose in view, and its combined capital employed in 
the purchase one by one of a controlling interest in the three 
competing companies? The separate sales in either case might 
be perfectly valid, the different vendors having no part in the 
combination; but might not the men who combined their capital 
to accomplish the combination of existing competing interests be 
held, in the second case as well as in the first, to be parties from 
the beginning to an illegal combination? Such a combination 
would certainly fall within the prohibition of such statutes as the 
Texas anti-trust act, which defines a trust as a combination of cap- 
ital, skill, or acts by two or more persons, corporations, etc., for the 
purpose of suppressing or lessening competition. The corporation 
would be an illegal combination from the beginning, because 
formed for an illegal purpose — to secure a monopoly by means of 
a union of competing enterprises. 

It would follow, also, that a corporation formed by a combina- 
tion of part of the competitors in a particular line of business, 
with the intention that the combination should purchase the 
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business of enough of the remaining competitors to enable it to 
dominate the market, would also be an illegal combination from 
the beginning. And so in the Northern Securities case both the 
Circuit and Supreme Courts held that the Northern Securities 
Company was from the outset, and prior to its purchase of control 
of the two railroad companies, an illegal combination. 

This view, as was shown in discussing Mr. Morawetz’s contention, 
does not involve holding that a corporation, legal when formed, 
will become an illegal combination if, in the course of its business, 
it purchases a competing enterprise, even though such purchase 
may give it for the time being a substantial monopoly. The line 
is drawn between combinations formed for the purpose of securing 
a monopoly by means of the union of existing competing interests, 
and monopoly which is the result of the growth or development 
of a single business, whether carried on by an individual or a cor- 
poration. If, in the case of every business enterprise, conspicuous 
success in the competitive struggle were to result only in illegal 
monopoly, the value of the competitive system would be impaired. 

It is clear, however, that some monopolies must be tolerated 
unless all roads leading to monopoly are closed. If that cannot 
be done without interfering with the ordinary methods of compe- 
tition, then the only course left is, not to prohibit altogether size 
which gives control of the market, but to restrict the uses which 
may be made of size and limit the competitive power of size to 
perpetuate itself regardless of the interests of the general public. | 
The success of a competitor, where competition is still active, is 
the gain of the purchasing or consuming public. But success 
which is so secure that the public may be disregarded must be 
controlled. The competitive system is maintained, not merely for 
the benefit of the successful competitor, but to serve the welfare 
of the whole community. The public is interested, not in the suc- 
cess of any one competitor, but in the continuous and effective 
operation of free competition, active and potential. When such 
restraining influences are no longer effective, so that the interests 
of the successful competitor and those of the public no longer 
correspond, the public interests must be protected in some other 
way. It may then become necessary by means of legislation to 
control the power and regulate the conduct of all large corpora- 
tions, no matter what their past history. 

Herbert Pope. 
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SEVERAL PROBLEMS OF GRAY’S RULE 
AGAINST PERPETUITIES, SECOND 
EDITION. 


RAY’S Rule against Perpetuities is entitled to more attention 

than is usually given it by the mere reviewer. _ Its discussion 

of problems in the law of future interests is, it is believed, such as 

to call for articles dealing in some detail with the learned author’s 
treatment of particular topics.! 


VESTED AND CONTINGENT REMAINDERS. 


It is believed that Professor Gray’s exposition of the distinction 
between vested and contingent remainders? is capable of some 
further development. 

We are told in § 100 that “the word ‘vested’ had originally no 
reference to the absence of contingency.” This indicates at once 
that vested remainders must include remainders which are not sub- 
ject to a condition precedent and some that are; while contingent 
remainders include only a portion of those which are subject to a 
condition precedent. Then in § 101 we are brought face to face 
with this definition of a vested remainder: “A remainder is vested 
in A, when throughout its continuance A, or A and his heirs, have 
the right to the immediate possession whenever and however the 
preceding estates may determine.” What is the reason for this 
definition? Surely it is not supportable from any purely modern 
point of view. Is its origin to be referred, then, to the feudal system 
of land law? It is submitted that Mr. Gray might at least have 
hinted at the answer to this question and suggested the reason 
upon which his definition was based. 

Having started, however, in this somewhat abrupt fashion, the 
learned author seems to fall away from his own premises. In 
§ 104 he puts the case of a gift “to A for life, remainder to B and 
his heirs, but if B dies before the termination of the particular 
estate, then to C and his heirs.” Of course the remainder to B is, 
by his definition, vested, though actually subject to a condition 


1 Upon the appearance of the first edition a very considerable discussion arose in 
one of the leading English Reviews over the question whether possibilities of reverter 
had been held to exist after the Statute of Quéa Emptores. See 3 L. Quar. Rev. 399. 

2 §§ 100-108. 
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precedent to its taking effect in possession. B and his heirs stand 
ready at all times during the continuance of B’s interest — that is, 
so long as there is any chance of its ever taking effect in posses- 
sion — to come into possession whenever and however the preced- 
ing interest determines. Yet in § 105 the learned author intimates 
that “if the law looked on vested and contingent interests with an 
impartial eye, it would seem that such remainders should be held 
contingent. . . . But the preference of the law for vested interests 
has prevented this view being adopted.” This is confusing. If he 
means that from the modern point of view the remainder ought to 
be held contingent, he is correct; but his original hypothesis is 
that the distinction between vested and contingent remainders is 
not a rational one from the purely modern point of view. The 
statement that the preference of the law for vested interests makes 
it vested, implies that it is held vested as the illogical relaxation of 
a general rule by which it would be contingent; whereas the fact 
is that the result is according to the general rule of law (doubtless 
of feudal origin), and is no doubt entirely consistent with the prin- 
ciples and reasoning upon which that rule was founded, — whatever 
they may be. 

In §§ 106 and 108 Mr. Gray does not make clear the application 
of the definition of a vested remainder which he announces. In 
§ 106 he puts the case of a devise “to A for life, remainder to his 
surviving children,” and deplores the rule of some cases in Illinois 
and other states, which he says would make this remainder to the 
surviving children of A vested. He fails to observe that the chil- 
dren take a vested interest or not, by the application of his own 
definition, according as you construe the testator’s meaning to be 
that the children shall literally survive A, or that they shall survive 3 
the termination of A’s life estate, no matter how or when it may 
determine. If you accept the latter meaning, then the remainder 
is ready throughout its continuance (for it has a continuance so 
long as there is a possibility that it may take effect in possession) 
whenever and however the preceding estate determines. The fault 
of a case which held the remainder vested in the children of A in 
the above case would not necessarily be that it changed the defini- 
tion of a vested remainder. It might be that it only departed from 
the construction of a contingency which generations of judges have 
clung to and approved. 

In § 108 the learned author does not seem to stand by his defi- 
nition of a vested remainder. He there announces the test by which 

13 
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it is to be determined when a remainder which is subject to a con- 
dition precedent to its ever taking effect in possession is to be 
regarded as vested or contingent. He says it all depends upon 
the form of the language used. “If the conditional element is 
incorporated into the description of, or into the gift to, the re- 
mainderman, then the remainder is contingent; but if, after words 
giving a vested interest, a clause is added divesting it, the remainder 
is vested. Thus, on a devise to A for life, remainder to his children, 
but if any child dies in the lifetime of A his share to go to those 
who survive, the share of each child is vested, subject to be divested 
by its death. But on a devise to A for life, remainder to such of 
his children as survive him, the remainder is contingent.” One 
may fairly ask why the learned author makes the test the mere 
form of words, when his own definition furnishes a sufficient foun- 
dation for the distinction which he wishes to draw. In the first 
case put, the remainder to the children of A is vested, because clearly 
enough during its continuance — that is, so long as it has a chance 
of taking effect at all—it stands ready to come into possession 
whenever and however the preceding estate may determine. So in 
the second case put, if the gift to the children of A who survive 
him be construed as a gift to the children of A who survive the ter- 
mination of A’s life estate, whenever and in whatever manner it may 
occur, it is no different in substance from the first case, and should, 
according to Mr. Gray’s definition, be a vested remainder. The 
proper construction, however, of the limitations to the surviving 
children of A in the second case is that they must literally survive 
A’s death. Insuch case Mr. Gray’s definition of.a vested remainder 
_ will not apply, and the remainder is contingent. 

Mr. Gray states in §§ 106 and 107 the New York statutory 
definition of a vested remainder. He indicates also some cases 
where apart from statute that definition seems to have been 
adopted. He fails, however, to make the discrimination that in 
some of these where results were actually reached different from 
those which would have been obtained by applying the common 
law, the only question was whether the remainder was alienable 
by deed without covenants. This is most strikingly true of the 
leading case in Illinois, Boatman v. Boatman.! This definition 


1 198 Ill. 414. See also Jn re Haslett, 116 Fed. Rep. 680; Forsythe v. Lansing, 109 
Ky. 518. So in Chapin v. Nott, 203 Ill. 341, the question was whether a remainder sub- 
ject to a condition precedent that the life tenant die without issue, could descend upon 
the death of the remainderman. Clearly it could by the common law. The court, 
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of a vested remainder may therefore be merely an indirect way 
of causing, without the aid of statute, contingent remainders to be 
alienable zuter vivos, —a most enlightened piece of law reform. 
These cases perhaps should be regarded as establishing only the 
proposition that a future interest after a particular estate of free- 
hold limited to a person ready and entitled to take possession 
as remainderman should the particular estate then détermine, — 
although, should the particular estate determine at some other 
time, such person might not be entitled to the remainder, — is 
alienable by deed without covenants. Mr. Gray’s explanation 
entirely fails to bring this out, and the reader therefore is left, 
it is submitted, in far worse confusion than need be. 

Cases may be found in Illinois where remainders which are 
vested according to the common law definition as set out in Gray’s 
Rule against Perpetuities and by the New York statutory definition 
as well, are called contingent because they are subject to a 
condition precedent in fact. Thus, where the question is as to 
whether the holder of a future interest may file a bill for partition, 
the rule is that he cannot unless his future interest is absolutely 
sure to take effect in possession some time. If it is uncertain ever 
to take effect, no partition may be had. This rule is discussed in 
terms of vested and contingent remainders. Accordingly, where 
the limitations are to A for life, remainder to B and his heirs, but 
if B dies before the termination of the particular estate, then to 
C and his heirs, we find the court, for the purpose of determining 
whether B’s interest is subject to partition or not, calling B’s 
interest a contingent remainder.! 


however, held that it descended because the remainder was vested under the doctrine 
of the Boatman case. 

It should be observed, also, that the New York case of Moore vz. Littel, 41 N. Y. 66, 
which seems to have established, by virtue of the New York statute, this new definition 
of a vested remainder, raised only the question of whether the future interest was 
alienable inter vivos or not. The New York court held it was, because under the 
New York statute it was vested. This, it has been pointed out by Mr. Stewart Chaplin 
(1 Colum. L. Rev. 279), was the precise point involved in many cases which have cited 
or followed Moore v. Littel, supra. It may be, therefore, that the true function of the 
New York statute is indirectly to allow the transfer of all future interests so long as 
they fulfill the statutory definition of a vested interest. It should be treated, perhaps, 
as an indirect mode of abolishing all the irrational and absurd resujts which have 
come down to us from the feudal period of: the land laws and have attached to interests 
known at common law as contingent remainders, — namely, their non-alienability and 
possibly their destructibility. 

1 Seymour v. Bowles, 172 Ill. 521; Goodrich v. Goodrich, 219 Ill. 426, 1 Ill. L. Rev. 
184; Ruddell v. Wren, 208 Ill. 5018; Cummings v. Hamilton, 220 Ill. 480, 483, semble. 
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In short, it is believed that looking at it from the point of view 
of vested and contingent interests, the law in single jurisdictions 
may, as it does in Illinois, appear a perfect chaos. No order can 
come out of it unless one starts with the premise that funda- 
mentally there was a common law or feudal distinction between 
vested and contingent remainders; that this was and may still be 
useful in connection with certain results; that in connection with 
other results the mere distinction in words may take on an entirely 
different character in substance. 

The vital question, however, for the writer on the subject of 
the rule against perpetuities concerns the proper definition of a 
vested interest to be used where the application of the rule 
against perpetuities is involved. Is a state having a non-statutory 
rule against perpetuities, but adopting the New York statutory 
definition of a vested interest when the question is one of aliena- 
tion zuter vivos, going to apply that definition where the question 
is whether the rule against perpetuities is violated? Thus, sup- 
pose a limitation to A for life, and if A die without issue in any 
generation to B and his heirs. A is a bachelor. We will assume, 
also, that contingent remainders are no longer destructible. Under 
the New York statutory definition B would have a vested remain- 
der Is his interest therefore not void for remoteness?? Is a 
state like Illinois, which has a rule that the future interest is vested 
for the purpose of involuntary partition only when it is not subject 
to a condition precedent in fact — z. ¢., when it is absolutely sure 
some time to come into possession — going to apply that definition 
when the question is whether the rule against perpetuities is vio- 
lated? Ifso, it may make a difference in a case like this: to A 


1 Chapin v. Nott, 203 Ill. 341. 

2 It is assumed in accordance with the reasoning of some recent cases abolishing 
the Rule in Wilde’s Case, 6 Co. 17 (Davis v. Ripley, 194 Ill. 399; Boehm v. Baldwin, 
221 Ill. §9), that the gift after an indefinite failure of issue in the life tenant does not 
turn the life estate into an estate tail, where estates tail have been long since abolished 
by statute and turned into life estates with remainders in fee to the life tenants’ 
lineal heirs. 

Observe, also, that the case put in the text exists in Illinois where an estate tail is 
limited to A and the heirs of his body, and the remainder in fee to B and his heirs. In 
such a case the Statute on Entails (Rev. Stat. 1874, c. 30, § 6) gives A a life estate 
with a remainder to his lineal heirs. B would, it is submitted, have a fee simple taking 
effect on the contingency of an indefinite failure of issue in the life tenant. See 
Chapin v. Nott, 203 Ill. 341; Growt v. Townsend, 2 Hill (N. Y.) 554, 2 Den. (N. Y.) 336. 

It should bé noted that Missouri (Rev. Stat. 1899, § 4592), Arkansas (A. & H. 
Dig. Stat. 1894, c. 29, § 700), Vermont (Stat. 1894, c. 105, § 2201), and Colorado 
(Mill’s Ann. Stat., vol. 1, § 432) have a statute on entails similar to that in Illinois, 
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for life, then to the unborn son of A for life, remainder to B and 
his heirs, but if B or his issue do not survive the termination of the 
unborn son’s life estate, then to C for life. Here the remainder to 
B is in fact subject to a condition precedent to its taking effect in 
possession, which may occur at too remote atime. If, therefore, 
it be regarded as not vested and the rule be held to apply, the re- 
mainder to B will be void for remoteness, and under Moneypenny 
v. Dering} C’s life estate will fail, These fundamental difficulties 
the learned author of the Rule against Perpetuities fails even to 
open to our view. 


VESTED AND CONTINGENT INTERESTS AFTER TERMS FOR 
YEARS. 


When is a freehold interest limited after a term vested? This 
is a vital question, because, as is pointed out in §§$ 209 and 210, 
however long the term may be, the limitation after it is valid if 
vested. It is believed, therefore, to be a serious omission in the 
chapter on vested and contingent interests that this question is not 
discussed. In fact, in no place in the book is it considered. 

Shall we assume, then, that a freehold interest after a term is 
vested when such a future interest after a freehold would be? If 
so, the freehold after the term is vested in A, when throughout its ° 
continuance A, or A and his heirs, have the right to the immediate 
possession whenever and however the preceding term may deter- 
mine. Such a view certainly is consistent with Smith d. Dormer v. 
Parkhurst.? If this be the correct view, then we may have interests 
after a very long term for years which are in fact subject to a con- 
dition precedent to taking effect in possession, but which must be 
called vested. Are they, then, not subject to the rule against per- 
petuities? Thus, to A for ninety-nine years and then to B and his 
heirs, but if neither B nor any of his lineal descendants from him 
survive the termination of said term, then to C for life. Here B’s 
interest is in fact subject to a condition precedent to its ever tak- 
ing effect in possession. Is it then vested and not too remote? 
Where Moneypenny v. Dering® is law, on the answer to this 
question will depend the validity of the gift to C for life. So, if 


1 2 DeG. M. & G. 145. 

2 3 Atk. 135; 5 Gray, Cas.on Property, 55; Fearne, C. R.,220; Challis, Real Prop- 
erty, 2 ed., 133-136. 
Supra. 
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the limitations are to A for ninety-nine years and then to B and 
his heirs, but if the said term shall terminate before the expiration 
of said ninety-nine years, then to C and his heirs, is C’s interest 
too remote? 


STATEMENT OF THE RULE AGAINST PERPETUITIES. 


In the first edition the rule against perpetuities was given in 
this form: “No interest subject to a condition precedent shall be 
good, unless the condition must be fulfilled, if at all, within twenty- 
one years after some life in being at the creation of the interest.” 

As Mr. Gray now, in the second edition, points out, this is only 
correct “if we assume that ‘ condition’ includes not only all un- 
certain future acts and events, but also all certain future events 
with the exception of the termination of preceding estates.” By 
this assumption the rule as stated applies to certain executory 
interests, — as where the limitations are to A and his heirs to begin 
from a day fifty years after the testator’s death. Even then, how- 
ever, the statement of the rule is believed to. be defective, because 
there may be some future interests which are in fact subject to a 
condition precedent in the sense of an uncertain future act or 
event, which would not be too remote because by the common law 
definition they were vested. Thus, suppose the limitations are to 
A for life, then to the unborn son of A for life, remainder to B and 
his heirs, but if B or his issue do not survive the termination of 
the life estate in the unborn son, then to C for life. Here the re- 
mainder in B is, by the common law definition, vested,! yet it is in 
fact subject to a condition precedent to its taking effect in posses- 
sion which may occur at too remote a time. Nevertheless, be- 
cause the future interest is vested it may be supposed that it is not 
void for remoteness, 

The fact that with respect to future interests there are today 
several distinct meanings of the term “vested” variant from that 
which obtained at common law, suggests a criticism of the state- 
ment of the rule as now set out in the second edition. In that 
statement the future interest is required to “vest” within the 
required time. With at least three different meanings of “ vest,” ? 
all of which are in use in a state like Illinois, and doubtless in 
other jurisdictions to some extent, how can such a statement of 
the rule against perpetuities be of the slightest value until the 


1 Gray, Rule Perp., 2 ed., § 108. 2 See supra, pp. 192-195. 


| 

| 
4 
\ 
\ 
\ 


RULE AGAINST PERPETUITIES. 199 


sense in which “vest” be used is defined. However it might be 
with the casual reader, it would not, it is believed, be difficult for 
one having a more intimate acquaintance with the scope of Mr. 
Gray’s book to surmise that by “vest” the learned author means 
“take effect in possession,” or “ come into a position with reference 
to a preceding estate less than an absolute interest where the 
future interest is ready, during its continuance, to come into 
possession whenever and however the preceding interest deter- 
mines, otherwise than by being prematurely cut short by the 
express provision of the settlor.” Curiously enough, this is just 
the definition of “ vest” which is no longer much understood and 
which is ceasing to be in common use. Why not, then, discard 
the word “vest” and state the rule thus: No- interest is good 
unless it must come into possession, if at all, not later than twenty- 


one years after some life in being at the creation of the interest; ; 


except that if the interest, whether in real or personal property 
or by way of equitable interest in real or personal property, must, 
if at all, not later than twenty-one years after some life in being 
at the creation of the interest, stand ready throughout its con- 
tinuance to come into immediate possession, whenever and how- 
ever a preceding interest less than an absolute interest may 
determine, otherwise than by being prematurely cut short by the 
express provision of the settlor, it is valid. 


DOES THE RULE APPLY TO CONTINGENT REMAINDERS ? 


There is another problem that the critical reader may well ask 
for more light upon. It is stated, as we have just seen, to be one of 
the fundamental assumptions that the rule against perpetuities 
does not apply to remainders which are vested in interest, no 
matter at how remote a time they may vest in possession.! Yet, 
as to all future interests in land which are executory, they must vest 
in possession within the prescribed time, — or, as it is often stated, 
they do not vest in interest until they vest in possession. Why is 
this? One searches in vain in the present edition, as well as in the 
first, for an answer. The truth is that Mr. Gray may have placed 
himself in a position where it is difficult for him to argue about this 
matter. He has taken the position that a contingent remainder is 
subject to the rule. The main affirmative ground for this, he states? 


1 §§ 205 ef seg. 2 § 284. 
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to be that, “as the rule governs all contingent equitable limitations 
of real estate, and all contingent limitations, legal and equitable, 
of personal property, whether in the form of remainders or not, 
it is very desirable that legal contingent remainders of real estate 
should be subjected to the rule also.” Suppose, then, the limita- 
tions are to A for life, then to the unborn son of A for life, 
remainder to B and his heirs, but if B or his issue do not survive 
the termination of the unborn son’s life estate, then to C for life. 
Here the remainder in B is by the common law definition vested, 
yet it is in fact subject to a condition precedent to its taking effect 
in possession which may occur at too remote atime. It is a 
future interest which is both vested and contingent. Does the 
rule apply? If it does, then under Moneypenny v. Dering! 
C’s life estate will fail. If it does not, then C’s life estate is valid. 
If the reason why the rule applies to contingent remainders be 
sound, then the same reason will cause it to apply to vested 
remainders which are in fact subject to a condition precedent, and 
the learned author should have given us some further exposition 
of the vested remainders which are subject to the rule against 
perpetuities and those which are not. The fair inference is that 
he would say that the rule would not apply to the vested 
remainder in the case put, simply because it was vested. The only 
distinction, however, between the vested-contingent remainder and 
an executory interest is the purely historical one, that by the 
common law or feudal system of land law the future interest of 
the vested-contingent remainder type was valid and recognized as 
such long before any rule against perpetuities arose. That is 
the accident which caused the rule not to apply. Whether this 
reasoning be progressive or unprogressive, logical or illogical, it is 
exactly the same reasoning, exactly the same accident, which 
enables one to say that the rule against perpetuities does not 
apply to contingent remainders. It is believed, therefore, that 
the learned author’s statement that the rule does not apply to 
vested remainders and that it does apply to legal contingent re- 
mainders, while in a sense, perhaps, correct, since contingent re- 
mainders have become indestructible, is susceptible of some further 
elucidation. 


1 2 De G. M. & G, 145. 
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VESTED GIFTS TO A CLASS AND THE RULE AGAINST 
PERPETUITIES, 


In § 121 b is supposed the case of an immediate vested bequest 
to the grandchildren of A, a living person, to be paid them at 
twenty-five. A has one grandchild zz esse at the testator’s death, 
who is three years old. Is there a valid gift to that grandchild? 
The learned author answers this question in the affirmative, but 
upon what ground is still far from clear. 

The actual language used to explain the result was this: ‘‘ Here 
the number of the class may not be determined till too remote a 
period, the rule against perpetuities will be violated, and the gift 
to a class which may be so constituted will be bad; there is, then, 
no reason for sustaining the direction to postpone in the interest of 
increasing the class, and the provision [for postponement] is inop- 
erative.” This language on its face seems an indefensible violation 
of the rule of § 629 that “ every provision in a will or settlement is 
to be construed as if the rule did not exist, and then to the pro- 
vision so construed the rule is to be remorselessly applied.” What- 
ever the character of the rules in regard to the determination of 
classes may be, they are certainly applied remorselessly without 
any reference to whether such application will cause the gift to be 
void for remoteness or not. There is no more reason in the case 
under consideration for changing the usual rule for the determina- 
tion of classes, because otherwise the whole gift would be void for 
remoteness, than there was in Leake v. Robinson.! 

It seemed so improbable that Mr. Gray had really meant what he 
appeared to say that the writer was driven to invent some other 
meaning for this language. He conceived that what the learnéd 
author meant was that there were two separately expressed gifts, — 
one to the grandchildren of A zz esse at the testator’s death, by the 
words “to the grandchildren of A,” and the other to the after-born 
grandchildren of A, by the words “to be paid at twenty-five” ; — 
that the latter being too remote, but separable, may be rejected, 
leaving the gift to the grandchildren of A to stand. This view 
seemed to receive some confirmation from what appeared in 
§ 442a. This explanation the learned author has now so warmly 
condemned that it hardly seems open to further consideration? 
This leaves in support of Mr. Gray’s conclusion only the sugges- 


1 2 Meriv. 363. 2 19 Harv. L. REv. 604. 
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tion that the postponement clause is void, not because it violates 
the rule against perpetuities, but because it attempts the creation 
of an indestructible trust which may last too long a time, so that 
by the rejection of that clause as void we have a straight gift to the 
grandchildren of A.1_ Whether the learned author accepts this or 
not I do not venture to say. 

On the whole, then, Mr. Gray’s solution of the problem under 
discussion seems to rest only upon the reasoning adduced by one 
of his recent pupils, which in turn rests upon a principle never judi- 
cially applied in any case and only hinted at in cases like Claflin v. 
Claflin? where there was a gift to an individual and not to a class, 
Somehow one does not accord to the writer of a book so much lati- 
tude in promulgating new results without good reasons, as a court, 
which has to decide whether it wants to or not, is indulged in. 


POSTPONED ENJOYMENT CLAUSES VOID APART FROM THE 
_ RULE AGAINST PERPETUITIES. 


Mr. Gray concedes that the postponed enjoyment of a vested 
and indefeasible equitable interest is valid everywhere if the gift is 
to a class. If the gift is to an individual, it is valid only in Massa- 
chusetts and perhaps Illinois, under what is now known as the rule 
of Claflin v. Claflin* In §§ 121 h and 121i he suggests, however, 
that there must be some limits to the length of time the postpone- 
ment will be allowed to continue, and the time in the future that it 
will be allowed to operate. In a note in a recent number of the 
HARVARD Law REVIEW® he admits that (in accordance with the 
language of several cases®) the period will very likely be copied 
from that adopted for the rule against perpetuities, — that is to say, 
a life or lives in being and twenty-one years. He seems to think, 
however, that there is still a question as to whether the period of a 
life or lives in being and twenty-one years will begin to run from 
the time the trust is created or from the time the postponement 


1 19 Harv. L. REV. 598, 602-604. 

2 149 Mass. 19. 

8 Oppenheim v. Henry, 1o Hare 449; Gray, Rule Perp., 2 ed., § 121 a. 

* 149 Mass. 19; Lunt v. Lunt, 108 Ill. 307; Gray, Rule Perp., 2 ed., § 121 ¢. 

5 Vol. 19, p. 604. 

6 Sadler v. Pratt, 5 Sim. 632; Jackson v. Marjoribanks, 12 Sim. 93; Shallcross’s Es- 
tate, 200 Pa. St. 122; Winsor v. Mills, 157 Mass. 362; Kohtz v. Eldred, 208 III. 60, 72. 
In Kentucky there is a statutory provision to the same effect: Ky. Stat. 1903, § 2360; 
Johnson’s Trustee v. Johnson, 79 S. W. Rep. 293 (Ky., 1904). 
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begins to operate. He even ventures an ambulatory guess (that 
is, I suppose, one subject to be revoked) that it will be the latter. 
Thus, suppose a legacy be devised to the first-born son of A,a 
bachelor, contingent upon his reaching the age of twenty-one, but 
with a proviso that the legacy is not to be paid to him until twenty- 
one years after he reaches the age’ of twenty-one. Here, if the 
time at which the postponement will be effective be measured from 
the testator’s death, it is void zx foto, but if it be calculated from the 
time the postponement commences to operate, it is valid. 

If Mr. Gray were deciding the question instead of guessing 
about it, there ought to be but little doubt as to what result he 
would choose. One who has expressed such abhorrence of the 
whole doctrine of Claflin v. Claflin as he has, would certainly be 
expected to choose the shorter period for the existence of the 
postponement. It is difficult to see upon what ground any other 
result could be reached. 

Such authority as exists is in favor of the shorter period. 
Thus, the English cases which have had to deal with the time 
within which clauses against anticipation of a married woman’s 
property must be operative to be valid, have settled it that the 
clause against anticipation is wholly void if it may possibly be 
in operation at a period beyond a life or lives in being and 
twenty-one years from the time of the testator’s death or the date 
of the settlement. In the case of /z re Ridley? the limitations 
were in substance to A for life and then to A’s children living 
at her death, and the issue of any child then dead in equal shares 
per stirpes. Then there was the general clause that any legatees 
being females were to take their shares subject to a clause against 
anticipation. It is clear that the gift after the life estate vested in 
time, — namely, at A’s death. If, then, the validity of the clause 
against anticipation be determined by reckoning the life or lives 


1 It should be observed that the case put by Mr. Gray in his note in 19 Harv. L. 
REV. 604 to raise this question, does not do it. He supposes in a Claflin state that a 
legacy is given “to the first-born son of A to be paid him when he reaches twenty-five,” 
A being at present a bachelor. Under both views the postponement in such a case 
would last too long and therefore be void. If you measure the postponement from the 
time of the death of the testator, it will clearly last too long, but it will equally do so 
if you measure the length of time the postponement is to last from the beginning of 
the unborn child’s interest — that is, from the moment of his birth, — because the time 
of payment comes, as Mr. Gray himself asserts (Rule Perp, 2 ed., § 121 b), not when 
the child reaches twenty-five or dies, whichever happens first, but when he would have 
reached, had he lived, the age of twenty-five. 

2 11 Ch. D. 645. 
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in being and twenty-one years from the time the future interest 
vested, it must have been valid, because it would be operative 
only during lives in being from the time of vesting of the interests 
after the life estate. It was held void, however, because it might 
be effective at a time beyond a life or lives in being and twenty- 
one years from the testator’s death. 

It is submitted that sound public policy requires such a result. 
So long as the rule against perpetuities compels future interests 
to take effect in possession or to vest (in the feudal sense of that 
term) not later than twenty-one years after some life in being at 
the creation of the interest, it would seem inconvenient to allow 
trusts of interests which vest in time to be continued far beyond 
that period. The public policy of which the rule against perpe- 
tuities is in part an expression, is that the testator or settlor’s control 
over his property shall cease at least at the end of a period of a 
life in being and twenty-one years from the death of the testator or 
the date of the settlement. To allow him to create an indestruct- 
ible trust to last during a life or lives in being and twenty-one 
years after a life or lives in being and twenty-one years, will not, it 
is submitted, be tolerated. 

Albert Martin Kales. 


NORTHWESTERN UNIVERSITY LAW SCHOOL. 
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CHANGE OF POSITION AS A DEFENSE IN 
QUASI-CONTRACTS—THE RELATION OF 
IMPLIED WARRANTY AND AGENCY TO 
QUASI-CONTRACTS. 


HAT the subject of change of position as a defense to the 
action for money had and received is confused, seems at first 

sight strange. The obligation to repay money paid to one by 
mistake of a material fact is quasi-contractual, since it exists re- 
gardless of consent and yet may be enforced in a contract action, 
and since it is imposed by law because er aequo et bono the defend- 
ant ought to pay the money. Though the money is recoverable 
in an action at law, because common law judges saw fit to allow a 
remedy at law instead of requiring the plaintiff to bring a suit in 
equity, the right is essentially equitable! On principle, therefore, 
whenever the defendant can show that in equity and good con- 
science he ought not to be required to repay, the obligation to 
repay should be held no longer to exist, even if it did exist prior 
to the time when the defendant’s equitable defense arose? This 
conclusion is inevitable because the obligation is in no sense con- 
tractual,— it is called gvasz-contractual to avoid any danger of 
confusing it with genuine contractual obligations, — but, being im- 
plied by law in the interests of justice, it must be terminated by 
law when the interests of justice so require. Were it not, there- 
fore, for certain applications of the doctrine of implied warranty in 
the law of sales and in the law of transfers of negotiable paper, and 
for the existence of a kindred doctrine in the law of agency, so 
great a change of position on the part of an innocent recipient of 
money paid by mistake of fact as to make his refusal to repay it as 
equitable as is the other party’s demand for repayment, would 
probably everywhere be conceded to be a complete defense to the 


1 “Tn one word, the gist of this kind of action is that the defendant, upon the cir- 
cumstances of the case, is obliged by the ties of natural justice and equity to refund 
the money.” Lord Mansfield, in Moses v. Macferlan, 2 Burr. 1005, 1or2. 

2 “The action for money had and received . . . takes the place of a bill in equity 
and should be encouraged within proper limits. It should not be extended, however, 
to cases in which the defendant may be deprived of any right or subjected to any in- 
convenience thereby.” Allen, J., in Rathbone v. Stocking, 2 Barb. (N. Y.) 135, 145- 
See Buller, J., in Straton v. Rastall, 2 T. R. 366, 370. 
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other party’s demand for restitution. It is accordingly essential 
to get at the reason why doctrines of warranty and of agency inter- 
fere with the application of general equitable principles, if we are 
to bring order out of apparent chaos. On that account the fol- 
lowing explanation, new in statement though it may be, is offered 
in the hope that it will make clear why there is conflict on the 
subject of change of position. 


I. 
THE RELATION OF IMPLIED WARRANTIES TO QUASI-—CONTRACTS, 


Is an implied warranty a contract implied in fact or an obliga- 
tion implied in law? This question is important, because if an 
implied warranty is a contract implied in fact it rests in theory on 
the ascertained intention of the parties,’ whereas if it is an obli- 
gation implied in law it rests on the supposed requirements of 
“ eternal justice”; and because a thing implied on account of the 
presumed intention of the parties must be held to override, as 
effectually as an express contract would, any obligation which in 
the absence of an actual contract the law, in the interests of justice, 
would imply. 

The definitions of implied warranties say that they are created 
or arise by operation of law, and yet are genuine contracts.2_ But 
if they are contracts implied in fact, why say that they are created 


1 “Tt seems to me that whenever circumstances arise in the ordinary business of 
life in which, if two persons were ordinarily honest and careful, the one of them would 
make a promise to the other, it may properly be inferred that both of them understood 
that such a promise was given and accepted.” Lord Esher, M. R., in Zx parte Ford, 
16 Q. B. D. 305, 307. 

2“ A warranty is an express or implied statement of something which the party 
undertakes shall be part of the contract, yet collateral to the express object of it.” 
Lord Abinger, in Chanter v. Hopkins, 4 M. & W. 399, 404. 

“Implied warranties are created by law or spring from the facts existing at the time 
of sale ;, from what the parties did rather than from what they said. They are con- 
tracts, to be sure, but silent contracts.” Bennett’s note to Benjamin on Sales, 7 Am. 
ed., 672. 

“Implied warranties are such as arise by operation of law, and an implied warranty 
may be defined as a contract or agreement which the law imputes to the seller by reason 
of the nature, circumstances, or subject-matter of the contract of sale.” 2 Mechem, 
Sales, § 1295. 

“We may say, generally, that the law implies a warranty in sales, because of attend- 
ant circumstances of the transaction and in reliance upon acts rather than words of the 
parties. A contract is understood, but a contract evinced sufficiently by mutual con- 
duct, with proof of a promise.” Schouler, Pers. Prop., 3 ed., § 342. 
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by law? That is because, in the absence of circumstances negativ- 
ing the existence of an implied warranty, the court will not let a 
jury find that there is none. All the jury has to do is to find that 
a certain situation exists and the court supplies the implication of 
warranty.!. An implied warranty, where the proper situation for it 
exists, is a contract conclusively implied as a fact by the court.” 
The line between an implied warranty and a quasi-contract ‘is 
hard to draw, because an implied warranty, like a quasi-contract, is 
in theory affirmed only because substantial justice seems to demand 
it; yet it is never to be forgotten that, unlike a quasi-contract, an 
implied warranty is founded on the presumed intent of the parties,* 


1 “Tmplied warranties are not conclusions or inferences of fact drawn by a jury; 
but they are the conclusions or inferences of law pronounced by the court upon facts 
admitted or proved before the jury.” Osgood v. Lewis, 2 Har. & G. (Md.) 495, 519. 

“Tt must now be taken to be the law . . . that where property is sold by sample 
there is an implied warranty that the article corresponds with the sample. . . . In the 
absence of proof to rebut the presumption it is of equal efficacy to charge the vendor 
as if the seller had expressly said, ‘ I warrdnt them to correspond with the description 
or representation.’” Borrekins v. Bevan, 3 Rawle (Pa.) 23, 36. 

2 “T think the facts were so clear and undisputed that the court could, without error, 
have decided as a question of law that there was a warranty.” Earl, C., in Hawkins 
v. Pemberton, 51 N. Y. 198, 207. 

Because an implied warranty is a contract implied in fact, it may be proven under a 
general averment in @ complaint that the defendant warranted an article. Rogers v. 
Beckrich, 46 N. Y. App. Div. 429; Long v. Armsby Co., 43 Mo. App. 253. See 
Misner v. Granger, 9 Ill. 69; Hoe wv. Sanborn, 21 N. Y. 552; Cleveland Linseed Oil 
Co. v. Buchanan, 120 Fed. Rep. 906. 

8 “ A warranty should only be implied when good faith requires it.” Parker, J., in 
McCoy w. Artcher, 3 Barb. (N. Y.) 323, 330. 

The rule of caveat emptor has so been modified by express and implied warran- 
ties that Mr. Schouler says: “ We may well conclude that this rule of caveat emptor 
doubles upon itself ; indeed, between court and jury it has come to be applied flexibly 
so as usually to satisfy the demands of substantial justice in each individual case.” 
Schouler, Pers. Prop., 3 ed., § 343. 


* “Now an implied warranty, or, as it is called, a covenant in law as distinguished 


from an express contract or express warranty, really is in all cases founded on the 
presumed intention of the parties and upon reason. The implication which the law 
draws from what must obviously have been the intention of the parties, the law draws 
with the object of giving efficacy to the transaction and preventing such a failure of 
consideration as cannot have been within the contemplation of either side ; and I be- 
lieve if one were to take all the cases, and they are many, of implied warranties or 
covenants in law, it will be found that in all of them the law is raising an implication 
from the presumed intention of the parties with the object of giving the transaction 
such efficacy as both parties must have intended that at all events it should have.” 
Bowen, L. J., in The Moorcock, I. R. 14 P. D. 64, 68. 

“ Here, if we were to imply such a contract as is suggested, we should, as it seems 
to me, be incurring great danger of implying something that neither party ever in- 
tended.” Kay, L. J., in Hamlyn v. Wood, [1891] 2 Q. B. 488 495. 
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and hence, though implied in general in the interests of substantial 
justice, answers to other tests than those of unconditioned equity. 
The real or imaginary business needs of a situation may lead to 
the implication of a warranty presumably intended by the parties 
where the law of qunat-tentenctn demands a different solution of 
the difficulty. 

An example of the struggle between implied warranty and quasi- 
contract, full of significance for the question of change of position, 
is found in the controversy over Price v. Neal? and kindred cases. 
That the drawee of a bill of exchange or check cannot recover 
money paid by him under mistake as to the genuineness of the 
drawer’s signature,’ or as to the state of his account, yet is allowed 
to recover where the mistake is as to the alteration of the body of 
the bill or check,® is inexplicable to one who does not see in the 
result a compromise between the law of quasi-contracts and the 
law of implied warranty.6 On the one hand you have the broad 
equitable doctrine, “that as between two persons having equal 
equities, one of whom must suffer, the legal title shall prevail,” * 


1 A warranty will not be implied where there is an express warranty. See 
2 Mechem, Sales, § 1259, and cases cited. A few late cases are Reynolds v. General 
Electric Co., 141 Fed. Rep. 551 ; La Crosse Plow Co. v. Helgeson, 106 N. W. Rep. 
1094 (Wis.) ; Gaar Scott & Co. v. Hodges, 90 S. W. Rep. 580 (Ky.). And it will not 
be implied where there is a refusal to give an express warranty. Hartin Com. Co. z. 
Pelt, 88 S. W. Rep. 929 (Ark.). 

2 3 Burr. 1354. See the admirable article by Professor Ames on “ The Doctrine of 
Price v. Neal” in 4 Harv. L. REv. 297. 

8 4 Harv. L. REV. 297, and cases cited. See First Nat’l Bank of Belmont v. First 
Nat’l Bank, 58 Oh. St. 207. But see the curious reactionary decision of First Nat’l 
Bank v. Bank of Wyndmere, 108 N. W. Rep. 546 (N. D.), noted in 20 Harv. L. 
REV. 145. 

* 4 Harv. L. REv. 305, and cases cited; Riverside Bank v. First Nat'l Bank, 74 
Fed. Rep. 276. On this point there are a few contrary decisions. See sbi. 

5 4 Harv. L. REV. 306, and cases cited. 

6 Professor Keener in his excellent treatise on Quasi-Contracts said of these deci- 
sions (p. 158, n.): “It is submitted that on no theory of quasi-contracts can the de- 
cisions reached in the cases . . . be reconciled or the results reached in many of the 
cases be justified.” 

7 Professor Ames in “ The Doctrine of Price v. Neal,’ 4 Harv. L. Rev. 297-299. 
See Holley v. Domestic and Foreign Miss. Soc., 180 U.S. 284. Curiously enough, 
Professor Keener could not see that in Price v. Neal the equities ave equal. Keener, 
> Quasi-Contracts, 155, 156. He could see clearly enough that a defendant’s inno- 
cent change of position subsequent to the plaintiff's mistaken payment should be a 
complete defense, although that change of position, to use his phrases about Price 
v. Neal, is a transaction complete in itself and follows in point of time the entirely 
independent transaction between the plaintiff and the defendant (Keener, Quasi- 
Contracts, 59-74); but he did not appreciate that Price v. Neal is really a case of 
change of position, although the defendant’s change of position took place defore 
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which is given due application where a drawer’s signature is forged 
and, by the better opinion, where he had no funds in bank; but on 
the other hand you have first the broad legal doctrine that by 
contract express or implied in fact the parties may disregard this 
equitable doctrine,! and then the business instincts of the judges 
insisting that the parties have disregarded it by a contract implied 
in fact where payment is made on a raised check." In any event 


instead of after the plaintiff’s mistaken payment. It is true that, where the change of 
position takes place after the plaintiff’s payment, one is apt to feel that the plaintiff 
induced the change, —a feeling which necessarily is absent where the change of posi- 
tion takes place before plaintiff pays; yet if that feeling of causation is to affect one’s 
appraisal of the equities — and where plaintiff is innocent and careful in making the 
payment it seems wholly wrong to let it do so — it can only make one say that the de- 
fendant’s equity is superior to the plaintiff’s in such a case. It certainly ought not to 
make one say that in Price v. Neal the equities are not equal; for it is the innocent 
change of position, as such, of the defendant in whatever order of time it occurs, that 
gives him an equity equal to that of the innocent change of position, as such, of the 
plaintiff, found in the latter’s mistaken payment. As a matter of fact the courts in the 
change of position cases do not seem to be influenced by the causation idea where neg- 
ligence is not a factor, and accordingly we find some courts which follow Price v. Neal . 
allowing a recovery against a defendant whose position has changed since the payment. 
So the fact that a defendant’s knowledge of the forgery, acquired after he gets the 
forged paper and before the plaintiff pays, will keep his equity from equalling the plain- 
tiff’s equity, is troublesome to Professor Keener (Quasi-Contracts, 156) just because he 
does not see that the defendant is as much to blame in such a case for the plaintiff’s 
payment as a plaintiff is to blame for a defendant’s change of position where the 
plaintiff pays innocently, but after discovering the mistake is negligent about notifying 
the defendant, who after such negligence innocently changes his position. Professor 
Keener’s insistence that the loss should be thrown on the plaintiff in the last- 
mentioned situation (Quasi-Contracts, 72,73), logically requires him to throw it on the 
defendant in the first-mentioned case. The situation which the parties occupied at the 
time the plaintiff made his payment would seem to be entitled to no peculiar impor- 
tance when the re/ative equities of the parties are involved, as the cases on change of 
position show. 

1 For instance, all must agree that a holder of a check who should expressly guar- 
antee to the drawee the genuineness of the drawer’s signature could not rely on the 
equitable doctrine as a defense. Cf Second Nat’l Bank v. Guarantee, etc., Co., 206 
Pa. St. 616. 

2 Even with reference to payment on a forged drawer’s signature, we have some 
writers calling for the implication of a warranty. We have Mr. Daniels in his work 
on Negotiable Instruments insisting that a warranty should be implied in such a case, 
and we have Professor Ames insisting that it should not. The victory is with Pro- 
fessor Ames, because both equitable principle and the presumed intention of the parties 
agree that the drawee should stand the loss. The common understanding of the busi- 
ness world today undoubtedly is that the drawee must know at his peril the drawer’s 
signature, and that the holder impliedly warrants nothing as to that ; and consequently 
equitable principle has in such a case no contract implied in fact to modify or nullify it. 
Cf. the remarks of Holmes, C. J., in Dedham Nat’l Bank v, Everett Nat'l Bank, 
177 Mass. 392, 395- 

14 
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the fact that an implied warranty is a contract implied in fact, and 
as such must prevail, as effectually as an express contract would, 
over any general obligation which in the absence of an actual con- 
tract the law would raise, would seem to be the key to the — 
of the conflict in the above cases of payments on forged paper ; 
and even if one concludes that the feeling of the judges as to what 
must have been the underlying understanding of business people 
has been allowed to overcome equitable principle where it should 
not have done so, it is consoling to know that the error, if it be 
one, is due rather to poor business judgment than to defective legal 
conscience. 


1 The cases of payment under a mistake as to a forged indorsement have been fully 
discriminated from Price v. Neal, on the ground that the defendant takes the legal 
title as trustee for the real owner of the paper, and that the payor, who on principle 
should sue the defendant only after he has paid the real owner and been subrogated to 
his rights, has for practical reasons been allowed a direct action against the defendant 
before he has paid the real owner. See Professor Ames, 4 Harv. L. REV. 297, 307. 
This result is, of course, supported also by the considerations already discussed where 
a check has been raised in amount. Where the holder expressly guarantees the genu- 
ineness of all indorsements in his chain of title, the payor’s right to recover is unques- 
tioned. Second Nat’l Bank v. Guarantee, etc., Co., 206 Pa. St. 616. And if it is proper 
to say that the parties presumably intend such a guaranty where nothing is said, a con- 
tract implied in fact that the endorsement is genuine makes a defendant liable. For the 
reasons suggested by Professor Ames, however, it would seem to be unnecessary to 
imply such a contract, though the possibility of the implication serves to explain why 
the payor can recover without first paying the real owner of the paper. On the effect 
of change of position where there has been payment on a forged indorsement, see 
London and Riverplate Bank v. Bank of Liverpool, [1896] 1 Q. B. 7. 

2 The statement of Holmes, C. J., in Dedham Nat’l Bank v. Everett Nat’l Bank, 
177 Mass. 392, 395, about the rule in Price v. Neal that, “ Probably the rule was adopted 
from an impression of convenience rather than from any more academic reason,” 
would seem to be the opposite of the fact. It apparently was adopted because of gen- 
eral equitable principle (see Professor Ames in 4 HARV. L. REV. 299, 300), and was 
retained because it did not conflict with the presumed intention of the parties. That it 
did not so conflict Mr. Justice Holmes makes plain in the rest of his opinion. 

Cases such as Leather v. Simpson, L. R. 11 Eq. 398, and Goetz v. Bank, 119 U. S. 
551, where a drawee who pays genuine bills of exchange accompanied by forged bills 
of lading is not allowed to recover because the equities of the parties are equal, pre- 
sent sharply the question of whether a warranty should not be implied. Why imply a 
warranty where the body of a bill of exchange has been altered, and not imply one 
where a forged bill of lading accompanies a genuine bill of exchange? The feeling 
that the unexpressed but actual understanding of the parties requires the implication 
of a warranty in the bill of lading cases would seem to be the only excuse for the de- 
cision in Guarantee Trust Co. v. Grotrian, 114 Fed. Rep. 433, where a United States 
Circuit Court of Appeals held that the fact that the bill of exchange, which was accom- 
panied by forged bills of lading for flax seed, was accepted “against indorsed bills of 
lading for 8417 bushels of flax seed,” would allow the plaintiffs to recover the subse- 
quent payment because “ under their conditional acceptance the plaintiffs had a right 
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II. 
THE RELATION OF AGENCY TO QUASI-CONTRACTS. 


The relation of implied warranty to quasi-contracts having been 
explained, very little need be said about the relation of agency to 
quasi-contracts. Agency and quasi-contracts touch on the sub- 
ject of change of position. It is held that an agent who acts for a 
disclosed principal and, without knowing that a payment has been 
made to him by mistake of fact, turns the money over to his prin- 
cipal, is freed from liability to the payor;! but that an agent who 
purports to act for himself and not for a principal has no defense 
in the fact of payment to his principal, even if the latter has since 
become insolvent.” 

The reason why the agent for the undisclosed principal remains 
liable, despite a settlement with the principal, is that the agent im- 
pliedly warrants that he has acted for no one but himself, and must 
abide by the consequence of that warranty. The cases do not call 
it implied warranty, but that is clearly what it amounts to. The 
defendant is held impliedly to have represented that he was a prin- 
cipal and to have promised in fact, though not expressly, to remain 
such, and hence is not allowed to show any change of position 
which has taken place solely because the implied promise is false. 
Here, again, if the courts are in error, their fault is one of business 
judgment and not of conscience; it is the presumed intention of the 
parties — their understanding implied in fact? — that the courts 
allow to override the general notions of equity. 


to genuine documents and to rely upon the genuineness of those delivered upon the 
discharge of their obligation.” 

1 Holland v. Russell, 4 B. & S. 14; Ellis v. Goulton, [1893] 1 Q. B. 350; McDonald 
v. Napier, 14 Ga. 89; Mowatt v. McClelan, 1 Wend. (N. Y.) 173; Nat’l Park Bank 
v. Seaboard Bank, 114 N. Y. 28. See Smith v. Binder, 75 Ill. 492; Shand v. Grant, 
11 C, B. (N. S.) 324. And see Continental, etc., Co. v. Kleinwort, 90 L. T. R. 474. See 
also cases of payment over by an administrator, Grier v. Huston, 8 Serg. & R: (Pa.) 
401; Beam v. Copeland, 54 Ark. 70; and by a public officer, Dickey Co. v. Hicks, 103 
N. W. Rep. 423 (N. D.). | 

2 Newall v. Tomlinson, L. R. 6 C. P. 405; First Nat'l Bank of Minneapolis z. 
Holyoke Nat’l Bank, 182 Mass. 130; Canal Bank wv. Bank of Albany, 1 Hill (N. Y.) 
287 ; Holt v. Ross, 54 N. Y. 472; Merchants Bank v. McIntyre, 2 Sandf. (N. Y.) 431; 
Smith v. Kelly, 43 Mich. 390. See United States v. Pinover, 3 Fed. Rep. 305, 309, 
and Continental, etc., Co. v. Kleinwort, 90 L. T. R. 474. 

8 “You have a right to the benefit you contemplate from the character, credit, and 
substance of the party with whom you contract.” Lord Denman, C. J., in Humble z. 
Hunter, 12 Q. B. 310, 317. 
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Now we are ready for our discussion of the cases on change of 
position. The first thing to do is to define our terms. 


III. 
CHANGE OF POSITION AS A DEFENSE. 


The words “ change of position” are used here simply in the or- 
dinary sense of such a change in the situation of the defendant, in 
consequence of the mistake in payment, as will entail financial loss 
to him if he has to make repayment. That change may consist in 
the loss of a legal right on the very claim or instrument upon 
which the payment is made,” or in the giving up of property,® or 
in delay in getting at the person really liable,* or in the payment 
of money ® to third persons. Such a change of position may mean 
a total or only a partial loss, and, if the latter, can be of course only 
pro tanto a defense.’ 


1 Where it is not in consequence of the payment, change of position is immaterial. 
See Continental, etc., Co. v. Kleinwort, 51 Wkly. Rep. 541, and on appeal in go L. T. R. 
474; Nat’l Bank of Commerce v. Nat’l Banking Ass’n, 55 N. Y. 211. It is only by 
showing that but for the mistake he would not have changed his position, that the 
defendant can get any equity. Causation is necessary to make his change of position 
part of the same transaction as the plaintiff's mistaken payment, but that causation 
need not impute any blame to the plaintiff. 

2 See Pooley v. Brown, 11 C. B. (N. S.) 566; Watson v. Moore, 33 L. T. R. 121; 
Behring v. Somerville, 63 N. J. L. 568. 

8 See Walker v. Conant, 69 Mich. 321. 

* Continental Nat'l Bank v, Nat’l Bank of Commonwealth, 50 N. Y. §75; Boas v. 
Updegrove, 5 Pa. St. 516. The dictum contra in Standish v. Ross, 3 Ex. D. 527, 
cannot be supported. It is only a dictum, because prior to the sheriff’s levy the de- 
fendant’s attorney knew of the defect in the defendant’s title, and the defendant there-. 
fore had no defense against the sheriff who had acted innocently; for the defendant 
alone was to blame and should bear the loss. See cases under III (b), éx/ra. 

5 See Crocker Woolworth Bank v. Nevada Bank, 139 Cal. 564; Union Bank vw. On- 
tario Bank, 24 Lower Can. Jur. 309. 

6 Since there seem to be no cases where change of position has been claimed be- 
cause the defendant afterward lost the identical money paid him, or had it stolen from 
him, before confusing it with his own, that case is not considered, though it is sub- 
mitted that on principle such a change of position should be a complete defense. __ 

Whether, as was intimated in Sir Charles Brisbane v. Dacres, 5 Taunt. 144, and in 
Skyring v. Greenwood, 4 B. & C. 281, a change of position is made out by showing that 
because of the mistaken payment the defendant has altered his mode of living, is open 
to doubt, since it must be assumed that the defendant has had his money’s worth of 
enjoyment. Yet to allow a recovery where the defendant has proved beyond a reason- 
able doubt that the mistake caused the change in the defendant’s habits of life may in 
some cases work great hardship on the defendant. It is probably no defense, but the 
matter is not concluded by authority. 

7 See Bean vw. Copeland, 54 Ark. 70. 
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And now we are prepared for the cases. In considering them 
it is desirable to follow Professor Keener’s classification. 

(a) The plaintiff alone is negligent or is more at fault than the 
defendant. 

If the defendant has not altered his position in consequence of 
the mistake, it is no defense to him that the plaintiff was more 
negligent than the defendant or that the plaintiff alone was negli- 
gent; ? but where the defendant has changed his position in con- 
sequence it is a defense.’ It being the plaintiff's own fault that 
one of them must suffer a loss, he and not the defendant should 
suffer it. 


1 “Ts it against conscience for a defendant to retain money paid to him under mis- 
take, when the circumstances are such that the parties can no longer be put in sta/u guo 
and the repayment thereof will throw alossupon him? This question may arise where, 
but for the negligence of the plaintiff, the mistake would not have been made; where 
the mistake was due to the negligence of the defendant ; where neither the plaintiff 
nor the defendant can be said to have been negligent ; where, if the plaintiff was negli- 
gent the defendant was equally negligent ; or where, though there was no negligence 
at the time of payment, the plaintiff had been guilty of laches in asserting his rights.” 
Keener, Quasi-Contracts, 59. 

2 Kelley v. Solari, g M. & W. 54; v. Crowdy, 8 C. B. (N. Ss.) 477; Im- 
perial Bank of Canada v. Bank of Hamilton, [1903] A. C. 49; Appleton Bank z. 
McGilvray, 4 Gray (Mass.) 518; Merchants Bank v. Eagle Bank, 101 Mass. 281; 
Union Nat'l Bank v. Sixth Nat’l Bank, 43 N. Y. 452; Lawrence v. American Nat’l 
Bank, 54 N. Y. 432; McKibben v. Doyle, 173 Pa. St. 579; Rutherford v. McIvor, 21 
Ala. 750; Young v. Lehman, 63 Ala. 519; First Nat’l Bank v. Behan, gt Ky. 560; 
Fraker v. Little, 24 Kan. 598; Douglas County wv. Keller, 43 Neb. 635; Alston v. 
Richardson, 51 Tex. 1; Devine v. Edwards, rot Ill. 138; Brown v. College Corner 
Co., 56 Ind. 110; City Nat’l Bank v. Peed, 32 S. E. Rep. 34 (Va.); U.S. v. Park Bank, 
6 Fed. Rep. 852. There are cases contra. See Keener, Quasi-Contracts, 70, n. 2. 

8 Deutsche Bank z. Beriro, 73 L. T. R. 669; Continental Nat’l Bank v. Tradesmen’s. 
Bank, 173 N. Y. 272; Walker v. Conant, €5 Mich. 194; Wilson v. Barker, 50 Me. 
447; Fegan v. Great Northern Ry. Co.,9 N. D. 30; Richey v. Clark, 11 Utah 467; 
Maher v. Miller, 61 Ga. 556; German Security Bank v. Columbia, etc., Co., 27 Ky. 
L. Rep. 581 ; Pelletier v. State Nat’l Bank, 41 So. Rep. 640 (La.). See also Mayer v. 
Mayor of New York, 63 N. Y. 455; DeNayer v. State Nat’l Bank, 8 Neb. 104, 108. 

While no implied warranty as to the genuineness of the body of a check arises from 
certification, and it is not necessarily negligent to certify checks previously altered and 
then pay them (Metropolitan Nat’l Bank v. Merchants Nat'l Bank, 182 Ill. 367; 5 Cyc. 
542), or to pay a certified check altered after certification (Nat’l Bank of Commerce v. 
Nat'l, etc., Ass’n, 55 N. Y. 211; Imperial Bank of Canada v. Bank of Hamilton, [1903] 
A. C. 49; Clews v. Bank of New York, etc., Ass’n, 89 N. Y. 418; but see same case 
114 N. Y. 70), it is negligence estopping the plaintiff from suing for it to adopt a forged 
certification and to pay a defendant who thereupon innocently changes his position. 
Continental Nat’l Bank v. Nat’l Bank, 50 N. Y. 575. See 5 Cyc. 543. Moreover, if 
there is actual negligence, the certifying bank cannot recover the money paid on the 
raised check to one who has since changed his _— Continental Nat’] Bank v. 
Tradesmen’s Bank, supra, 
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(b) The defendant ‘alone is negligent or is more at fault than 
the plaintiff. 

For the same reason, in either of these sinniebon, the defendant 
must bear the loss;? and this is true where the negligence of his 
agent is imputed to him.? 

(c) Neither party is negligent. 

It is here that we experience difficulty with the cases. The 
title to the money paid having vested in the defendant,’ and the 
plaintiff having no right to recover it unless it is unconscientious 
for the defendant to refuse restitution, equitable principle would 
seem clearly to require that a defendant who has altered his posi- 
tion because of a mistaken payment for which he is not to blame 
should be excused fro tanto from repayment. “The principle 
which forbids the defendant enriching himself at the expense of 
the plaintiff should clearly forbid the plaintiff indemnifying himself 
at the expense of an innocent and blameless defendant.”* But 
this equitable principle has been disregarded in some of the cases. 
So far as it has been departed from because of contracts express 
or implied in fact which are inconsistent with its application, and 
most of the cases come under this head, the writer has nothing to 
say here. The cases where the defendant is estopped to set up a 
change of position because of his indorsement,® or because of his 
implied warranty, or because he failed to disclose that he was acting 
for a principal with whom he has since settled, represent a conflict 
between equitable principle and real or supposed business under- 


1 Union Bank v. U. S. Bank, 3 Mass. 74; Phetteplace v. Bucklin, 18 R. I. 297. 
See White v. Continental Bank, 64 N. Y. 617 ; Rose vw. Shore, 1 Call (Va.) 540. And 
see the cases where the plaintiff is in the same situation as that of Price v. Neal, 
except that the defendant’s negligence is the approximate cause of the loss, and the 
plaintiff is allowed to recover. Canadian Bank of Commerce v. Bingham, 31 Wash. 
484; People’s Bank v. Franklin Bank, 88 Tenn. 299; Nat’l Bank of N. A. v. Bangs, 
106 Mass. 441; First Nat’l Bank of Danvers . First Nat’l Bank of Salem, 151 Mass. 
280; Ellis v. Ohio Life, etc., Co., 4 Oh. St. 628 (and see First Nat’l Bank vz. First 
Nat'l Bank, 58 Oh. St. 207); First Nat’l Bank of Orleans v. State Bank of Alma, 
22 Neb. 769; First Nat'l Bank of Quincy v. Ricker, 71 Ill. 439; Rouvant v San 
Antonio Nat’l Bank, 63 Tex. 610; First Nat’l Bank v. First Nat’l Bank, 4 Ind. App. 
355. But see Commercial, etc, Bank v. First Nat’l Bank, 30 Md. 11, where the 
defendant’s change of position was apparently allowed to condone his negligence. 

2 Standish v. Ross, 3 Ex. D. 527, where the knowledge of the defendant's attorney 
was imputed to him, while the plaintiff had acted innocently. 

3 Keener, Quasi-Contracts, 63-65. 

* Keener, Quasi-Contracts, 67. See also the sound dictum in Guile v. Balbridge, 
2 Swan (Tenn.) 295. 

5 That which is an indorsement in form may in fact be only a receipt for payment. 
First Nat’l Bank v. Holyoke Nat’l Bank, 182 Mass. 130. See 4 Harv. L. REV. 302. 
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standing, and if the business understanding actually is satisfied by 4 
them, or reasonably so, it is probably more important to have the | 
rule certain than to have it settled in any given way.! 

But there is no excuse for the departure from equitable principle 
where the actual understanding of the parties cannot be called 
in to justify it. The cases, therefore, where no express contract | 
exists and no question of implied warranty or misrepresentation : 
as to agency is involved, and yet the plaintiff is allowed to re- | 
cover against an equally innocent defendant who has suffered an | 
irrevocable change of position, must be condemned unqualifiedly. 
Fortunately the latter cases are few,? and once they are discrimi- 
nated from the cases where contracts express or implied in fact are 
asserted, it ought not to be hard to get them overruled, especially 
as they are squarely opposed by cases in other jurisdictions.® 
Certainly the chances of a reversal, and of keeping new jurisdic- 
tions from following these erroneous cases, are greatly increased 
by showing that these cases form a class by themselves because 
there is in them no undertaking implied in fact to interfere with q 
equitable principles.* , | 


1 “ But even if the decisions had originated the difference without adequate ground, 
when once it exists its existence is a sufficient reason for continuing to decide in a 
accordance with it.” Holmes, C. J., in Dedham Nat’l Bank v. Everett Nat’l Bank, 
177 Mass. 392, 396. . 

2 They are Durrant v. Ecclesiastical Commissioners, 6 Q. B. D. 234; Kingston Bank : 
v. Eltinge, 40 N. Y. 391; Bank of Toronto v. Hamilton, 28 Ont. 51; and see Phette- 
place v. Bucklin, 18 R. I. 297; Koontz v. Central Nat’l Bank, 51 Mo. 275. 

8 Crocker Woolworth Bank v. Nevada Bank, 139 Cal. 564; Behring z. Somerville, 
63 N. J. L. 568; Boas v. Updegrove, 5 Pa. St. 516; Union Bank of Lower Canada z. 7 
Ontario Bank, 24 Lower Can. Jur. 309. See Pensacola, etc., Co. v. Braxton, 34 Fla. 
471. 

4 In England Durrant v. Commissioners, swfra, which “is difficult to explain, unless 
by reason of the relative positions in life of the parties the defendant should be held | qi 
responsible for the consequences of the mistake” (Professor Ames, 4 HARV. L. REV. | 
310, n.), might easily be overruled, for the court was mistaken in supposing it to be | 
sustained by Cocks v. Masterman, 9 B. & C. go2 (see Keener, Quasi-Contracts, 66, 67), } 
and seemingly overlooked the earlier case of Watson v. Moore, 33 L. T. R. 121. See 
also Pooley v. Brown, 11 C. B. (N. Ss.) 566. 

In New York, Kingston Bank v. Eltinge, 40 N. Y. 391, has been approved in dicta | 
and has been supposed to be supported by Corn Exchange Bank v. Nassau Bank, t 
gt N. Y. 74, but the latter case was a case of forged indorsement and hence governed 7 
by different considerations. The later New York cases are not unfriendly to a change : } 
from Kingston Bank v. Eltinge. See Continental Nat’l Bank v. Tradesmen’s Bank, 
173 N. Y. 272, where the court recognized the equity of the defendant’s change of i 
position, and said that the plaintiff could not recover even if it did not owe any duty to | 
the defendant in particular, but simply owed a general duty. See also Nat’l Park : 
Bank v. Seaboard Bank, 114 N. Y. 28, The fact that in Kingston Bank v. Eltinge, 
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The doctrine of Durrant v. Commissioners ! and its small follow- 
ing, that the irrevocable change of position of the defendant is 
immaterial where there is no “ mutual relation between the parties 
creating a duty on the part of the plaintiff” to the defendant, mis- 
conceives the situation altogether. The defendant has the legal 
title to the money and can be deprived of it only where it is in- 
equitable for him to keep it; but where the defendant’s situation 
has changed in consequence of the mistake, so that repayment 
would leave him with a total loss, it is clearly not inequitable for 
him to keep it. The question is not whether the plaintiff owes a 
duty to the defendant, but whether the defendant has been excused 
from the obligation to repay. 

This point is brought out clearly in the late case of Crocker 
Woolworth Bank v. Nevada Bank.? It is almost never that a check 
case can present the equitable situation freed from questions of 
implied warranty and of agency, but this case seems to do it.: For 
reasons not material and not defended here, the California court 
held that the plaintiff had paid the defendant a raised check on 
a so-called indorsement so restricted that the defendant was not 
liable on the indorsement; that the defendant incurred no implied 
liability from presenting the check for payment so indorsed; and 
that the defendant did not impliedly or otherwise represent to the 
plaintiff that the defendant was acting as a principal. That left 
the situation simply one of payment by an innocent mistake of 
the plaintiff, receipt by an innocent mistake of the defendant, and 
an innocent change of position by the defendant in the subsequent 
payment of most of the money over to its depositor. The Cali- 
fornia court thereupon properly held that the equities were equal, 
and that the plaintiff could not recover the money the defendant 
had paid over to its depositor. 


40 N. Y. 391, the court wrongly considered “that the plaintiff had the legal title 
although the money had been paid to the defendant by the plaintiffs consent” (4 HARV. 
L. REV. 310, n.), coupled with the fact that the decision did not even determine finally 
the rights of the parties to the action, — the defendant ultimately obtained a judgment 
on other grounds (Kingston Bank v. Eltinge, 66 N. Y. 625), — ought to make a reversal 
feasible. 

Ontario would doubtless sooner or later follow England, if the latter should change, 
especially as one Canadian case announces the right rule. Union Bank v. Ont. Bank, 
24 Lower Can. Jur. 309. 

16Q. B. D. 234. 2 139 Cal. 564. 

3 As a decision on the subject of change of position, the California case is not 
seriously impaired by the general doctrine that where it appears from the indorsement 
that the collecting bank is acting merely as agent, it cannot be made to refund if it has 
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(d) The parties are equally negligent. 

It seems clear that in a jurisdiction where no recovery is allowed 
if both parties are free from blame as to the mistake, no recovery 
will be allowed where they are equally to blame. The defendant 
has the legal title to the money and the equity of a change of 
position, while the plaintiff has no superior equity. Indeed, the 
plaintiff should no more recover here than where he alone is to 
blame, for “the fact being that but for the negligence of the 
plaintiff no loss would have been incurred, the law should leave 
the loss where it finds it.”! In a jurisdiction where recovery is 
allowed despite the fact that the defendant is not to blame and has 
innocently changed his position, recovery will be allowed where 
the parties are equally to blame.” If the defendant has not 
changed his position, the plaintiff will, of course, recover.’ 

(e) The plaintiff has been guilty of negligence about notifying 
the defendant of the mistake. 

Since there can be no recovery where the plaintiff alone was 
negligent and the defendant suffered a loss, it is just as true that 
there can be no recovery where money is paid by mistake and the 
plaintiff, even though careful at the time, is negligent about notifying 


paid over the money to its principal before notice of the mistake. Nat’l Park Bank v. 
Seaboard Bank, 114 N. Y. 28. The reason why it is not so impaired is that the court 
does not hold that the indorsement — “ pay only through the clearing-house ” — gave 
notice of agency, but simply said that in view of that indorsement the plaintiff could 
not say that the defendant represented anything more than the fact that the defendant 
was the holder of the check (139 Cal., at p. 582). To be sure, on the same page the 
court refers to the “ general practice” proven for banks not to buy, but to take for 
collection only, local checks such as the one paid by plaintiff, but even that general 
practice is not relied on to show that plaintiff knew that defendant was an agent ;—it is 
simply referred to in order to negative the claim of the plaintiff that plaintiff had the 
right to infer that the defendant received payment as owner of the check or acted upon 
any such inference. No doubt if it had been necessary, the court would have held that 
the plaintiff knew that defendant was an agent, as it shows on pp. 582-583 that there 
was evidence that the plaintiff did know that fact, but the court preferred to rest its 
decision on the broad equitable principle announced in Holley v. Missionary Society, 
180 U. S. 284. See 139 Cal., at pp. 570-573. 

1 Keener, Quasi-Contracts, 72. See Pooley v. Brown, 11 C. B. (N. S.) 566, where 
the mistake was treated by the majority of the court as one of law, and both parties 
being at fault, the plaintiff was not allowed to recover against a defendant whose posi- 
tion was changed. The case of Behring v. Somerville, 63 N. J. L. 568, seems to be a 
case where neither party was actually negligent, but might be cited here. 

2 Koontz v. Central Nat’l Bank, 51 Mo. 275. In Union Bank w Bank of U. S., 
3 Mass. 74, the court seems to have regarded the defendants as more negligent than the 
plaintiff, — “they committing the first fault.” The same seems true of Clark v. Eck- 
royd, 12 Ont. App. 425. 

8 Devine v. Edwards, 87 Ill. 177. 
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the defendant after the plaintiff discovers the mistake, and in con- 


CONCLUSION. 


_ In closing it should be said that if this paper has made any clearer 
the problem before the court in the kind of cases here discussed, it 
has served its end. This particular field has been somewhat neg- 
lected, so that exposition rather than argument is needed. Our 
exposition has disclosed that except in a few jurisdictions change 
of position caused by a payment made under mistake of fact, for 
which mistake the defendant is not responsible, is a complete de- 
fense to an action to recover the money, unless by express contract 
or by a contract implied in fact the defendant has put it out of his 
power to make use of the defense. 

It should be added that except in the few jurisdictions which 
allow a plaintiff to throw the loss upon an equally innocent defend- 
ant by taking from such defendant that title to the money which 
the plaintiff himself conferred upon the defendant, it is impossible 
to assert positively that the results reached by the courts are erro- 
neous. It being conceded, as under our common law system it 
must be, that the general equitable doctrine that where the equities 
are equal the legal title must prevail has no application where by 
actual contract, that is, by express contract or by contract implied 
in fact, the parties agree that it shall not apply, the cases which 
find such an implied actual contract to exist rest upon an assumed 
general business understanding which is extremely difficult, if not 
impossible, to disprove. For that reason it is believed that they 
are now invulnerable to attack except through legislation. But 
vigorous protest may be effective, and therefore must still be raised, 
against those cases where equitable principle as such has been 
violated by the courts. 


George P. Costigan, Jr. 


LINCOLN, NEBRASKA. 


1 Skyring v. Greenwood, 4 B. & C. 281; Pooley v. Brown, 11 C. B. (N. Ss.) 566; Iron 
City Nat’l Bank v. Ft. Pitt Nat’l Bank, 159 Pa. St. 46; U.S. v. Clinton Nat’l Bank, 
28 Fed. Rep. 357; Third Bank v. Merchant’s Bank, 76 Hun (N. Y.) 475; Continental 
Nat’l Bank v. Metropolitan Nat’l Bank, 107 Ill. App. 455. And see London and River- 
plate Bank v. Bank of Liverpool, [1896] 1 Q. B.7; Bank of St. Albans v. Farmers’, 
etc., Bank, ro Vt. 141. 

The case of Iron City Nat’] Bank v. Ft. Pitt Nat’l Bank, supra, is in point on 
this question of change of position solely because a statute has changed the rule of 
Price v. Neal in Pennsylvania. See Corn —— Nat’l Bank v. Nat’l Bank of the 
Republic, 78 Pa. St. 233. 
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THE PROPOSED RIGHT OF APPEAL BY THE GOVERNMENT IN CRIMINAL 
Cases. — In this country, by the overwhelming weight of authorities, in- ; 
cluding the United States Supreme Court, it is held that the common law 
gives the state no right of appeal in criminal cases.’ In the recent message 
to Congress, President Roosevelt called attention to the need of an enact- 
ment altering the present rule, and conferring upon the United States the 
right of appeal in criminal cases on questions of law. He points out in- 
cisely the power at present possessed by a single district judge to set at 
naught a congressional enactment believed by the vast majority of his col- ; i 
leagues to be valid; the danger of frequent conflicts, real or apparent, in 
the decisions of the various district or circuit courts, and the unfortunate 
results thereof ; and the impossibility of the government’s obtaining final and 
uniform rulings by recourse to a higher court. At the last session of Congress 
the House of Representatives, recognizing these evils, passed a bill allowing | 
the United States “the same right of review by writ of error that is given to the 
defendant, including the right to a bill of exceptions: provided that... a 
verdict in favor of the defendant shall not be set aside.”* The bill, entirely ; 
transformed, was unanimously reported by the Senate committee on judici- 
ary.* As amended, it granted to the United States writs of error (and bills 
of exceptions) from decisions or judgments, “ quashing or setting aside i 
an indictment”; “sustaining a demurrer to an indictment or any count 
thereof’; “arresting a judgment of conviction for insufficiency of the 
indictment” ; or “sustaining a special plea in bar when the defendant has 
not been put in jeopardy.” Although little was said in opposition to this 
measure, it never reached a vote. : 

From a legal standpoint the proposed legislation seems likely to involve 
few seriously objectionable features. ‘The enactment, however, should not 


1 United States v. Sanges, 144 U. S. 310, and cases cited. See also 8 Harv. L. 
REV. 354. 


2 See Congressional Record, tst Session sgth Congress, 5408. 
8 See Congressional Record, 1st Session 59th Congress, 7589, 8695. 
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allow the government an appeal where it can have no effect on the fate of 
the defendant. It is unnecessary to consider whether or not such a pro- 
vision would be unconstitutional; it is enough that bench and bar unite in 
condemning such proceedings, as productive of ex parte arguments and con- 
sequently poor decisions.* For this reason the House bill before mentioned 
seems ill-advised in providing that the government may appeal after a verdict 
of acquittal, but that the verdict shall not be set aside. Moreover, the en- 
actment must not involve “double jeopardy ” within the constitutional pro- 
hibition,® as construed by the United States Supreme Court. Under the 
rulings of this court jeopardy begins at the moment when the jury is em- 
panelled and sworn,° at least “if the preliminary things of record are ready 
for the trial.”’" If there is a valid indictment and a jury sworn,® and also, it 
is held, if there is a defective indictment with a verdict of acquittal on the 
merits,® the accused has been in jeopardy. Conversely, no jeopardy is pro- 
duced by preliminary proceedings such as a motion to quash or demurrer to 
the indictment ;® and if after conviction the prisoner moves for arrest of 
judgment because of insufficiency of the indictment, his former jeopardy, if 
any, should be considered waived.’® Under these doctrines of jeopardy, 
the Senate bill already cited seems particularly happy in granting the govern- 
ment an appeal in all those cases, and those only, where it may be allowed 
with legal and constitutional propriety. The seriousness of the evils existing 
at present, and the possibility of an entirely unobjectionable enactment of 
much remedial efficacy, seem to bespeak for the President the hearty sup- 
port of the legal profession in his efforts to secure the timely passage of the 
recommended legislation. 


PosTPONEMENT OF Future Girt “as Lonc as LEGALLY PossIBLE.” — At 
common law no future interest is good unless it must vest, if at all, not later 
than twenty-one years after some life in being at the time of the creation 
of the interest.1 Courts have consistently refused to restrict the choice of 
lives to beneficiaries under the gift, or to limit the number which may be 
taken to measure its postponement.” Twenty-eight lives have been held not 
too many,’ and the reason is given as Twisden put it: “ All the candles are 
lighted at once.”* ‘The lives taken must not, however, be so numerous or 
so obscure as to preclude ascertainment by reasonable evidence at what time 
the survivor ceases to exist.5 Thus a gift twenty-one years after the death 


* See Senator Spooner’s remarks, Congressional Record, 1st Session s9th Congress, 

9033. Cf. Wambaugh, Study of Cases, 2 ed., § 5. 
See U. S. Const., Fifth Amend. 

6 See Kepner v. United States, 195 U.S. 100,128. See also 18 Harv. L. Rev. 216. 

7 Cf.1 Bish., Crim. L., 7 ed., § 1020. 

8 United States v. Ball, 163 U.S. 662. See also Kepner v. United States, supra, 
130. 
% See Kepner v. United States, supra, 130. 

1 United States v. Ball, supra, 672. Cf. Joy v. The State, 14 Ind. 139. 


1 Gray, Rule Perp., 2 ed., § 201. 

2 Thellusson v. Woodford, 4 Ves. 227. 

8 Cadell v. Palmer, 1 Cl. & F. 372. Cf Humberston v. Humberston, 1 P. Wms. 
332, where Lord Cowper decreed that an executory trust of a perpetuity be settled upon 
some fifty life-tenants and then over in tail. 

* Love v. Windham, 1 Sid. 451. - 

5 Gray, Rule Perp., 2 ed., § 217. 
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of all persons in the world now alive, though within the rule against remote- 
ness, violates this independent rvle against uncertainty.® 

An express provision in a will that the postponement be “ as long as the 
law allows” raises a perplexing question. A testator may effectively say 
that his gift is to comply with the rule against perpetuities, but a declaration 
that it is not to violate the rule against uncertainty cannot render it certain. 
Definite lives are essential to the period of postponement, and if the will so 
designate lives therein mentioned, however slightly, they will be taken. This 
was the unchallenged procedure in an English case where counsel agreed 
that the testator designated one or the other of two sets of lives mentioned, 
and asked the court to decide which.” | The Supreme Court of Hawaii has 
recently declared that a trust to pay atinuities to forty-two annuitants and 
their heirs “for as long a period as is legally possible,” |and then to divide 
the corpus equally among the then annuitants, clearly discloses an intent 
that the lives of the annuitants measure the period of postponement. 
Fitchie v. Brown, November 1, 1906. The court thereby first imputes to 
the testator knowledge that the rule against perpetuities depends upon lives, 
and then finds that he meant these lives in fact. Such intention seems very 
doubtful. [Mention of persons for purposes of munificence is at best shad- 
owy evidence that they are incidentally designated as measuring-ro And 
though solicitous that his gift not fail, the testator would scarcely have op- 
posed an interpretation which would protect his beneficiaries against their own 
improvidence even longer than these forty-two lives and twenty-one years. 
The lives of the inmates of the Kona orphanage (one of the annuitants) 
would doubtless have suited him better. 

It may well be, therefore, that under guise of construction courts are 
unwittingly laying down a rule of law that where a future gift is to take effect 
at the remotest time the law will allow without further direction as to that 
time, coupled with a gift meanwhile of income, the co :rt will remedy the un- 
certainty by looking to the will for lives with which to measure the period of 
postponement. Such a rule, if adopted, would reach a desirable result with- 
out even beneficent violence to the words of the wiil. It would be con- 
venient, for the beneficiaries would remain so near. to their annual payments 
that their decease would be speedily known. It would have analogy for 
its attitude toward uncertainty. A direction that a legatee be supported 
according to his condition in life is valid.* A gift to two persons in such 
shares as a third shall* appoint, will on failure of appointment be equaliy 
divided.® A gift of income for as long a period as another shall appoint, 
and then of the corpus absolutely, would hardly be let fail for want of ap- 
pointment.” On the other hand, courts are indisposed to favor those who 
seek by general language to guard themselves against forbidden policies. 
Though a contract in reasonable restraint of trade is enforcible, a man can- 
not bind himself to refrain from a business “so long as the law allows.” 
Such an agreement invites litigation and burdens courts.'' Nor will a settle- 
ment of chattels to go with settled land ‘‘as far as law and equity permit ” 
be construed as executory in order more perfectly to carry out the settlor’s 
intent. 


8 Jn re Moore, [1901 jt Ch. 936. 7 Pownall v. Graham, 33 Beav. 242. 
.8 Broad v. Bevan, 1 Russ. 511. 

® Salusbury v. Denton, 3 Kay & J. 529. Cf 1 Jarman, Wills, 5 ed., *357 e¢ seg. 
10 See Holmes v. Walter, 118 Wis. 409. 

ll Davies v. Davies, L. R. 36 Ch. 359. 

12 Vaughan vz. Burslem, 3 Bro, Ch. 101. See Gray, Rule Perp., 2 ed., §§ 365 ef seg. 
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Tue Errect or Fraup upon IncorporaTion.! — The effect of fraud 
practised in connection with alleged incorporation is usually raised by an at- 
tempt to impeach the corporation collaterally. The invulnerability of de facto 
corporations to collateral attack is generally conceded. May this doctrine, 
then, be invoked by an organization in answer to a charge that its attempted 
incorporation was vitiated by fraud? 

Evidently no occasion arises for the consideration of this question unless 
there is failure to incorporate de jure. First, then, we must inquire whether 
the state itself may deny the effectiveness of proceedings attended by fraud. 
It is essential to distinguish between two types of fraud. (1) A statute re- 
quires the filing of a certificate in which shall be a statement that a certain 
proportion of stock is actually paid up. The incorporators file such a cer- 
tificate with knowledge of its falsity. (2) A statute authorizes incorporation 
for purpose A. The incorporators organize in due form, but with the 
secret intent of using the corporation for the unauthorized purpose B. Sup- 
pose the fraud take the first form. If the corporation were chartered by 
a special legislative act, it might well be that the sovereign’s fat would create 
the corporation despite fraud inducing the creation. And although incor- 
poration is now usually provided for under general enabling statutes, even 
in such cases if the statute expressly declare that some document, for 
instance the certificate of the Secretary of State, shall “ have the force and 
effect of a special charter, and shall be conclusive evidence of incorpora- 
tion,” * an entire failure to perform conditions prescribed by the statute 
would seem to be immaterial, and, @ fortiori, fraud would be unimportant.’ 
There is, moreover, a decided tendency to give similar effect to much 
weaker statutes.* It seems a fair construction, however, of a clause calling 
for certain declarations, that those declarations should at least be dona fide. 
It is believed, therefore, that, unless coerced by the statute, courts should 
deny de jure incorporation in cases where statements required by statute 
have been made with knowledge of their falsity. But suppose the fraud be of 
the second type, consisting merely in wrongful motive. If the statute have 
no express requirement in this regard, it seems reasonable to ascribe to the 
legislature a negative attitude in the matter, — a desire that the question of 
motive shall not be thrust upon the courts, which have frequently indicated 
their disinclination to involve themselves in it. And such seems to be the 
law.® If the fraudulent motive result in fraudulent conduct, the state has an 
immediate remedy. And if the rights of third parties against such fraudulent 
organization be not sufficiently protected by appeal to the state official, relief 
might be furnished in the form of equitable injunction. 

We may now consider whether, granting that fraud of the first type sug- 
gested has left the organization without de jure existence, it may yet invoke 
the de facto doctrine. Whether the reason underlying this doctrine be con- 
sideration for the de facto organization, or for the court, or some more general 
ground, it is conceived that it should yield before an attack based, not on 


1 For a discussion of the question whether the corporate entity should ever be dis- 
regarded after admittedly due incorporation, see NOTES, p. 223. 

2 Mass. Rev. L. 1902, c. 110, § 20. 

8 Rice v. National Bank, 126 Mass. 300. 

* See Cochran v. Arnold, 58 Pa. St. 399. 

5 See Paterson v. Arnold, 45 Pa. St. 410, overruled by Cochran wv. Arnold, supra. 
See also Davidson v. Hobson, 59 Mo. App. 130. 

6 Importing, etc., Co. v. Locke, 50 Ala. 332. But see Brundred z. Rice, 49 Oh. St. 
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some technical, mechanical defect, but on allegations of fraud in those who 
seek protection behind the corporate shield.”| It must be admitted, however, 
that there is a somewhat general tendency in the authorities to disregard the 
distinction between technical oversights, on the one hand, and fraud, on the 
other.2 To this effect is a late Missouri Supreme Court decision. First 
National Bank v. Rockefeller, 93 S. W. Rep. 761. Such decisions may be 
accounted for on the supposition that the less frequent cause for collateral 
attack has been merged by courts in the rule admittedly applicable to the 
more frequent cause for such attack. 


TENTATIVE QUALIFICATIONS OF THE DOCTRINE OF A SEPARATE Cor- 
PORATE Entity. — Although in our courts the apparently sound concep- 
tion! of a corporation as an organic or psychical reality, separate and 
distinct from the natural persons composing it, does not obtain, yet, on the 
basis of a legal fiction, it is in general treated as such an entity. This 
entity can sue and be sued ; be grantor and grantee ; and have a continued 
existence and rights and obligations in contract or tort, wholly independent 
of those of the individual members.? The corporation cannot be confronted 
with a stockholder’s admissions,® nor can its property be attached for his 
debts. Not even a sole stockholder can convey,® or sue to recover,® cor- 
porate property in his own name ; nor can the corporation utilize his credits 
as a set-off.’ Indeed, in the teeth of public policy, a ship owned by an 
English corporation composed partly of foreign members has been held 
entitled to registry “ as wholly belonging to Her Majesty’s subjects.”* Yet 
firmly established and variously applied as is the “ fiction” of a corporate 
entity, a qualifying doctrine has been proposed that under some circum- 
stances it be disregarded. 

Of the authorities, many decisions, which only apparently involve heed- 
lessness of the “fiction,” must be eliminated from consideration. For 
example, the adjudications that conveyances to corporations composed of 
the insolvent grantors are fraudulent, rest not upon the basis that there is no 
real conveyance, but upon the strong evidence that the conveyances are 
only to the intent and effect of defrauding creditors.° There must likewise 
be distinguished decisions resulting from u/tra vires doctrines,” and from 
the doctrine that a fraudulently formed corporation has no legal existence." 
Moreover, the opinions in the Northern Securities case indicate no belief 


7 The Christian & Craft Grocery Co. v. Fruitdale Lumber Co., 121 Ala. 340. 
8 See Pattison v. Albany Bldg. & Loan Ass’n, 63 Ga. 373. 
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that the result hinged on disregarding the corporate entity ;'* and it is also 
noticeable that in questions of the jurisdiction of the federal courts over 
suits to which a corporation is a party, substantially the same result has 
been reached by conclusive presumptions as would logically follow the 
conception of a corporate entity.* ‘Ihe distinction sometimes suggested, 
that law perceives only the corporate garb, while equity may “draw the 
veil,” * not only has little in justice or logic to commend it, but seems so 
generally ignored by the authorities that it may be disregarded.’ Yet 
after all this is said, there undoubtedly remain many judicial statements that 
the corporate entity will sometimes be disregarded, and five or six decisions 
expressly to that effect,46— about half of them cases where the court is 
striving to give effect to a statute under which the state is pursuing the 
corporation for alleged illegal acts. 

Although the numerous expressions of opinion may presage the ultimate 
adoption of the limiting doctrine, as yet the question surely remains sab 
judice.* The most promising statement of the tentative qualifying doctrine 
seems to be that the “fiction” of a corporate entity will be disregarded 
* when urged to an intent and purpose not within the reason and policy of 
the fiction.” "" Thus phrased, the qualification is apparently just and unob- 
jectionable. Yet there seem to be weighty reasons for rejecting it. The 
merits of general and sharply defined rules of law need no encomiums. 
The proposed exception, by its specious generality, will tend to introduce 
additional elements of litigation-breeding uncertainty into the already chaotic 
corporation law. By what standards can it clearly be determined what is 
“within the reason and policy of the fiction”? A comparison of the cases 
where the entity has been observed with those where it has been suggested 
that it be disregarded, shows but too clearly how ragged would be the line of 
demarcation. Furthermore, there seems to be no urgent need of the inno- 
vation ; for the “ public inconvenience, wrong, fraud, or crime,” ** to prevent 
which the “ fiction ” is to be abjured, can almost always be reached through 
other legal principles. Take, for instance, the facts of a recent case where 
the court, fully maintaining the doctrine of a corporate entity, held that a 
corporation’s promise not to engage in a certain business, assented to by its 
principal stockholders, bound neither them nor a new corporation formed by 
them.” Hall’s Safe Co. v. Herring, etc., Co.,146 Fed. Rep. 37 (C. C. A., 
Sixth Circ.). Here the stockholders might readily have been bound by indi- 
vidual contracts, breaches of which equity would enjoin; and the new cor- 
poration might then very possibly be enjoined as a confederate in these illegal 
acts.” If in scattered instances suitable established legal remedies are 


lacking, the legislature, which has granted corporate powers, should be left 
to provide against abuse of them. 


12 See Northern Securities Co. v. United States, 193 U. S. 197. 
18 See 1 Smith, Cas. on Priv. Corp., 2 ed., 94-102. 
14 See Mor., Priv. Corp., 2 ed., $ 227. 

18 See Ferguson v. Earl of Kinnoull, 9 Cl. & F. 250; State v. Standard Oil Co., 49 
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See Ohio cases, supra. 
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Power or Directors To APPOINT Executive ComMITTEE. — An 
interesting question in the law of corporations is to what extent a board 
of directors may confide their powers to an executive committee. The. 
right to delegate all their powers to such a committee, even though with 
the consent of the stockholders, would seem to be denied them by a dictum 
in a recent case. Canada-Atlantic and Plant S. S. Co., Lid. v. Flanders, 
145 Fed. Rep. 875 (C. C. A., First Circ.). On this point there is curi- 
ously little authority. 

It is obvious that whether a board of directors may entrust their powers 
to an executive committee or not depends on the nature of their office. 
As to this, there are divergent views. One theory is that the directors are 
the agents of the stockholders to manage the business, and, as such, are 
unable to delegate their functions on the principle de/egatus non potest 
delegare This view, however, seems unsound, for if it were true, the stock- 
holders, being principals, could at any time take charge of the affairs of the 
corporation and manage them to suit their wishes. This, it is settled, they 
cannot do.?_ The other theory is that the directors represent the corpora- 
tion completely, and can do what they as individuals within their own busi- 
ness could do. Hence, as principals, they can delegate the performance 
of acts which they themselves can perform.’ This view, likewise, is open 
to criticism. The directors have no common law powers as directors ; they 
exercise merely granted powers.* However discordant the authorities may 
seem, in the ultimate they agree that these powers are held by the directors 
in some sort of a fiduciary relation, and are to be exercised for the benefit 
of the stockholders after the analogy of a trust relation.® It is axiomatic 
that a trustee may not delegate his duties as such to a third party, for it is 
the exercise of his judgment and his discretion which is required by the 
creator of the trust. It fS believed that the same is true of directors.® 
This being so, how far may they delegate their powers to an executive 
committee ? 

It may be admitted that, even in the absence of permission, the board of 
directors, however created, may delegate to agents or committees the doing 
of acts merely ministerial and the management of ordinary business, pro- 
vided such business does not involve the exercise of executive functions 
regarding the “ policy” of the corporation.” The consent to delegate must 
be implied in such cases, for the directors in a large business are incapable 
of personally attending to its various details. It may also be admitted that 
if the statutes under which the corporation is organized, or its charter, con- 
tain provisions allowing the directors to entrust any or all of their duties to 
agents or committees, they may do so, for any duty to be exercised in a 
fiduciary relation may be delegated if the proper permission is given. And 
the same is true where the charter vests the management of the business in 
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the stockholders, who by by-laws create a board of directors and also 
consent to the delegation of powers to an executive committee.’ In all 
other cases, however, the power to delegate the duties of deciding the policy. 
of the corporation and of generally overseeing its affairs should be denied. 
It is the exercise of the discretion and judgment of the directors for the 
benefit of the stockholders which is expected and required. It is their 
discretion and judgment that should be exercised.’° 


By wHaT Law DomictLe 1s DETERMINED. — Whatever force the laws of 
one country have in another depends solely on the laws of the latter.’ ‘hus 
it is by virtue of their own jaws that England? and most of the American 
states ® permit the movables of an intestate to descend according to the law. 
of that country where the deceased was domiciled at the time of his death. 
The same is true of the general rule that, subject to some exceptions, the 
validity ofa will, both in England‘ and America,’ is determined by the law 
of the testator’s last domicile. For this reason the foreign law is treated as 
a fact, and is proved as such.®. The result is, that while the territorial law 
of the state where the movables are situated is the only law which binds 
them, disposition of them will actually be determined by the law of the 
owner’s last domicile. 

Domicile of choice is an inference or conclusion which the common law 
draws from the fact of residence coupled with the appropriate intent. Both 
England and America agree on this point, though they differ as to the nature 
of the intent required.’ A recent English case, however, raises an interesting 
question. Does the law of that country where the deceased resided, or the 
law of that country where the movables are situated, determine where the 
deceased was domiciled? A British subject, born in England, had resided 
in France under such circumstances that the English law would deem him 
domiciled there, although he did not acquire a domicile which the French 
law would recognize. He died, leaving a will disposing of movables in Eng- 
land. The English court decided that both as to validity and construction 
the will should be governed by English law. Jn re Bowes, 22 T. L. R. 711 
(Ch. D., July 18, 1906). The case follows without discussion a prior Chan- 
cery decision which, on similar facts as to the domicile of a Maltese person 
in Baden, decided that Maltese law governed the succession to the English 
movables of the intestate. Neither decision cited any authority on this 
_ point, but both proceeded on the apparently wrong assumption that the 
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domicile of the deceased was to be determined by foreign and not by English 
law. The main issue was the disposition to be made of English movables. By 
English law, which controlled the property, the domicile of the deceased was 
the determining fact. Obviously, therefore, the question of domicile should 
havé been determined by English law. These two cases not only rest on no 
authority, but are opposed to two eminent text-writers,’ to the weight of the 
scanty American authority,’ and to prior and apparently controlling de- 
cisions in England, which seem to have been overlooked by court and 
counsel alike.“ ‘The true rule, therefore, appears to be that when the 
requisites of domicile, according to the /ex rei sttae, exist, that law infers 
domicile, without regard to the law of the country where the deceased 
resided. 

Another point in the prior Chancery decision® is worth comment. The 
court suggests that, if it recognized the Baden domicile, it would then be 
bound to ascertain, not the Baden law of succession, but what territorial law 
of succession the Baden law would adopt under the circumstances, and then 
distribute these English movables accordingly. In other words, the court 
would apply first the English rule and then the Baden rule as to conflict of 
laws, in order to ascertain the rule of succession. This doctrine seems funda- 
‘mentally wrong. It treats English movables, situated in England and con- 
trolled by English law, as if they were situated in Baden and controlled by 
Baden law. It reaches the right result only when the English and the foreign 
law adopt the same rule of succession, and then the application of the for- 
eign law is superfluous. Collier v. Rivaz," it is true, gives some support to 
this position, but the apparently controlling cases of Bremer v. Freeman ™ 
and Hamilton v. Dallas “ are directly opposed. 


- DAMAGES AGAINST IMPROVER OF CONVERTED PROPERTY. — Both on 
authority and on legal theory there has been much doubt as to what measure 
of damages should be recovered from one who has wrongfully severed 
property from another’s land and increased its value. The tendency has 
been to depart from the technicalities of the common law and to deal with 
the question on grounds of fairness and public policy. The cases which 
have arisen may be divided into four classes: where there are a dona fide 
plaintiff and a dona fide defendant ; a dona fide plaintiff and a mala fide 
defendant; a mala fide plaintiff and a dona fide defendant; and a mala 
Jide plaintiff and a mala fide defendant. Where the plaintiff has acted in 
good faith, the authorities are practically unanimous in making the fides of 
the defendant a determining factor. Against a dona fide defendant, a dona 
fide piaintiff*has been allowed by different courts to recover the value of 
the property before severance from the land,’ the value after severance,? 
and the enhanced value less the increase for which the defendant was 
responsible. This conflict is due to the fact that the courts have not 
generally proceeded according to what seems to be the true theory, — 


® Dicey, Conf. of Laws, 113; 1 Wharton, Conf. of Laws, 157. 
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namely, that a boa fide defendant should be entitled on quasi-contractual 
principles to the cost of his labor, so long as it does not exceed the total 
increase in the value of the property.* On the other hand, a defendant 
who has acted in bad faith is generally held answerable to a dona fide 
plaintiff to the extent of the value of the property in its improved state.® 
His bad faith of course prevents his receiving any quasi-contractual relief. 
The enhanced value of the property should be made the measure of 
damages, not for the purpose of punishing the defendant, but because that 
is the value to which the plaintiff is justly entitled, since the defendant, 
knowing the facts, must be taken to have made the improvements for the 
owner’s benefit. 

The exceptional situation of a mala fide plaintiff and a bona fide defendant 
arose in a recent Michigan case. Gustin v. Embury Ciark Lumber Co., 
108 N. W. Rep. 650. The court allowed to be deducted from the 
enhanced value of the property the increase in value brought about by 
the defendant. The ma/a fides of the plaintiff was evidently considered, 
but on grounds of fairness it might well be urged that as the plaintiff 
consciously delayed suit he should recover only the value of the property 
before severance,® thus losing any possible increase in value due to a rise in 
the market. The remaining combination of a mada fide plaintiff and a 
mala fide defendant was presented in a single case,’ in which damages were 
limited to the value of the standing timber. The case seems unsup- 
portable, for neither on quasi-contractual principles nor on grounds of 
general fairness did the defendant deserve anything of the court. The 
plaintiff’s like bad faith could not here affect his legal right, and the rule in 
the ordinary case of a mala fide defendant should apply. 

If the doctrine of Wetherbee v. Green ® is ever extended to include the 
case of a mala fide converter, a new problem as to damages will arise. 
Since the defendant by sufficiently increasing the value of the property 
will have acquired title to it, to allow the former owner to recover from the 
new owner any value added to the property after title passed would be 
manifestly illogical. But neither should the defendant escape by paying 
only the value of the property at the time of the conversion, for, had he 
been sued immediately before title passed, he would have been compelled 
to pay the value at that time. It would therefore seem proper to compel 
him to pay the value of the property when he acquired title. 


Res Ipsa LoQuITUR BETWEEN MASTER AND SERVANT. — The doctrine 
of res ipsa loguitur has been most frequently applied in cases of injuries to 
passengers of common carriers and to persons on the highway who have 
been struck by some substance falling from an adjoining building. In the 
case of a servant injured in the course of his service there is much dispute 
as to whether the doctrine should be applied. A recent case, where a servant 
was injured by the fall of an elevator, holds its application proper. ohn 
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Samuels, Adm'rv. Fohn McKesson, Fr., 113 N. Y. App. Div. 497. Some 
of the carrier cases may be explained on the ground that the carrier is 
regarded as a quasi-insurer of its passengers’ safety, and not upon the view 
that the accident itself makes a prima facie case.2, And doubtless in the 
cases of pedestrians hit by a falling substance, there is an underlying principle 
that sound juridical policy requires a man so to use his property adjacent to 
the highway as not to endanger passers-by ; so that in these cases negligence 
will be presumed until he who has all the evidence that would reveal whether 
the harm was culpable or innocent shall speak and explain it. But the 
essence of the doctrine itself is the effect to be given to a rather meager 
amount of circumstantial evidence, — whether the circumstances of a par- 
ticular case are sufficient to raise a rebuttable presumption _of negligence. 

No sound reason can be urged why the doctrine should not extend to 
cases of master and servant. The maxim originated from the nature of the 
occurrence, and not at all from the relation of the parties: Many of the 
numerous decisions generally cited as contra to the above case show, when 
analyzed, not so much that the court was unwilling to apply the doctrine to 
master and servant, as that the special facts involved were not such as to 
present a proper situation for its application. Others show that the true 
ground of the decision was that the servant impliedly assumed the risk, and 

not that the maxim was inapplicable. 

That this is a doctrine only of the quantity of circumstantial evidence 
required, is proved by the fact that there is no case where liability is predi- 
cated on the happening of the accident alone.® The fact that the deceased 
was killed beside a building by a brick does not make a prima facie case. 
But if the proof of circumstances goes enough further to show that he was a 
pedestrian on the street, that the brick fell from a neighboring building, and 
that the defendant was the owner of the building, the onus then devolves 
upon the defendant to go forward with evidence to disprove negligence.® 
And so it would be a complete perversion of the doctrine to hold a railway 
company liable when the proof shows only that a man who was not a pas- 
senger was found dead in the morning, killed by a passing train; because 
there the circumstances go no further than to show a presumption at least 
equally as strong that he was negligent in not avoiding the train as that the 
engineer was negligent in not avoiding him.’ The doctrine, therefore, 
should be applied only where the conditions are such that a fair-minded man 
would say that if the instrument of the injury were properly examined and 
operated, the accident in all probability would not have happened ; where 
the instrument is within the defendant’s control, and he has both user and in- 
spection ; and where the injury occurs irrespective of any contributory act 
of the plaintiff or of a third person.* Of course, the relation of the parties 
to each other may be in itself a very important circumstance in determining 
whether the facts of a particular case call for the application of the doctrine. 
But it seems right, in the absence of public policy, to hold that the relation 
of master and servant, or any other relation, does not prevent as a matter 
of law the application of the maxim. 
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2 Osgood v. Los Angeles Traction Co., 137 Cal. 280. ng 16 Harv. L. REV. 227. 
8 See Hawser v. Cumberland & P. Rd. Co., 80 Md. 1 

* Guldseth v. Carlin, 46 N. Y. Supp. 3 397. "of. 18 nll L. REV. 391. 

5 See Murphy v. Great Northern Ry. Co., 68 Minn. 526. 

6 Byrne v. Boadle, 2 H. & C. 722 

: Church, Adm’r 2. Northern Pac. Rd. Co,, 31 Fed. Rep. 529. 

8 See 4 Wig. Ev., § 2509. 
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RECENT CASES. 


AGENCY — EFFECT OF STATUTES ON RELATION — MASTER’S LIABILITY 
TO PROVIDE SAFE PLACE TO WorK.—A Tennessee statute required the 
employment of a licensed foreman in every mine; conferred on such foreman 
control of specified parts of the operation of the mine; relieved him from the 
control of the owner; and imposed penalties to secure faithful service by him. 
The plaintiff, one of the defendant’s miners, was injured by a fall of slate from 
the roof of the room in which he was working, due to the negligent performance 
by the foreman of a duty imposed by the statute. The foreman was duly 
licensed and competent. edd, that the plaintiff cannot recover. Sale Creek 
Coal & Coke Co. v. Priddy, 96S. W. Rep. 610 (Tenn.). 

The mere fact that statutes require certain employees to be licensed, thereby 
limiting the emplpyer’s field of selection, does not prevent such employee from 
being a servant for whose negligence the master is liable. Martin v. Temper- 
ley, 4 Q. B. 298. But this statute goes further. By removing from the mine- 
owner the right of control over details, it changes his foreman from his servant, 
as he otherwise would be, to an independent contractor. Cases such as this are 
rare, and the courts have not always realized the true relation of the parties. 
See Durkin v. Kingston Coal Co.,171 Pa. St. 193. A master, however, by 
employing an independent contractor cannot divest himself of his liability to 
provide his servants with a safe place to work. Herdler v. Buck's Stove Co., 
136 Mo. 3. Employing a foreman prescribed by statute should not be enough 
to relieve him from such liability. Sth v. ese Co.,115 Tenn. 543 ; contra, 


Williams v. Thacker Coal Co., 44 W. Va. 599. Whether this statute in giving 
control of certain matters to an independent contractor relieves the owner of 
such liability vo tanto, the court does not consider, and the question must be 
considered as open. We may support the decision by saying that a room ina 
mine is not a place provided for work, but a temporary instrumentality, as a 
scaffolding or ditch. Coal & Mining Co. v. Adm. of Clay, 51 Oh. St. 542. 


AGENCY — LIABILITY OF PRINCIPAL TO THIRD PERSONS IN TORT — STOCK 
CERTIFICATE FORGED BY SECRETARY OF COMPANY. — The secretary of a 
company, acting for private purposes, forged a certificate of shares in the 
company. The certificate was perfectly regular in form, sealed with the seal of 
the company, and attested with the signatures of two directors, which signatures 
were forged. He/d, that persons who, relying on the certificate, have advanced 
money to the secretary cannot recover from the company, and that the com- 
pany is not estopped from denying the invalidity of the certificate. Ruden & 
Ladenburg v. The Great Fingall Consolidated Co., 95 L. T. R. 214 (Eng., 
H. L., July 19, 1906). 

For a discussion of this case in the lower court, see 18 HARV. L. REv. 144. 


AGENCY — PRINCIPAL’s RIGHTS AGAINST AGENT — LIABILITY FOR 
AMOUNT OF SECURITIES FALSELY DECLARED BY AGENT TO REPRESENT 
INVESTMENT OF PRINCIPAL’S Moneys. — The defendants’ testator, the exec- 
utor of a will, was appointed by the plaintiffs their attorney in fact to keep in- 
vested the sums due them as beneficiaries under the will. He falsely represented 
to them in his accounts that he held these sums invested in certain mortgages, 
and regularly paid them money as interest thereon. The accounts were accepted 
by the plaintiffs, and the representations believed. Hed, that the defendants 
are liable for the amounts represented by such alleged investments. Hartmann 
v. Schnugg, 35 N. Y. L. J. 943 (N. Y., App. Div., June, 1906). 

For aught that appears, the testator had cared for the plaintiffs’ moneys with 
due fidelity. Hence his estate would be liable to account only for that property 
of the plaintiffs which he actually had, unless the root of a further liability is 
found in his misrepresentations. Although the court gives no reasons and cites 
no authorities, yet its decision seems to be reached by enforcing an equitable 
estoppel, inasmuch as the liability imposed on the testator’s estate is coincident 
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with the liability which would have been imposed had the representation been 
true. The elements of estoppel by misrepresentation may be outlined thus: a 
misrepresentation as to present or past facts, wrongfully made with foresight of 
or reason to foresee another’s acting upon it, and in fact believed and preju- 
dicially acted upon by that other. See Ewart, EsToppet, Io. In the present 
case the essentials are undoubtedly complete, if the plaintiffs changed their 
position prejudicially, —a point ignored in the court’s statement of facts. Rela- 
tive change of position, however, might well be found in the plaintiffs’ allowing 
their moneys to remain under the testator’s control. See Continental, etc., 
Bank v. Nat'l Bank, 50 N. Y. 575, 584; cf Skyring v. Greenwood, 4 B. & 
C. 289. Moreover, very slight damage has been held sufficiently to prejudice 
the deceived party. See Knights v. Wiffen, L.R. 5 Q. B. 660, 665 ; 19 
Harv. L. REv. 113. 


APPEAL AND ERROR— DETERMINATION AND DISPOSITION OF CAUSE— 
DEcIsION BY DivIDED CourT. — On appeal in a personal injury case, where 
the questions involved in the appeal related to the accuracy of the lower court’s 
instructions, two justices considered the instructions erroneous and also a 
ground for a new trial. Of the two remaining justices, both of whom opposed 
the granting of a new trial, one did so on the ground that the appellant’s case 
was not prejudiced, though admitting that, as matter of law, there was error. 
Held, that the appeal should be allowed. Hawley v. Wright, 39 Nova 
Scotia I. 

It is a well-recognized rule that when an appellate court stands equally divided 
the detision appealed from shall be left in statu guo. The exception involved 
in the present case is perhaps due to the fact that, although on the final ques- 
tion as to whether or not a new trial should be granted, there was an equal 
division, the legal error committed by the lower court was conceded by a 
majority. 


APPEAL AND ERROR — WAIVER OF RIGHT TO PROSECUTE SECOND AP- 
PEAL. — In an action to compel the defendant to repair a street and to rebuild 
sidewalks, the lower court granted the relief demanded except as to the side- 
walks. The defendant appealed from the unfavorable part of the decree, and it 
was affirmed. The plaintiff thereafter appealed from the remainder of the de- 
cree. He/d, that a motion to dismiss the appeal be denied. State v. Northern 
‘Pac. Ry. Co., 109 N. W. Rep. 238 (Minn.). 

This decision is based on the construction of a statute permitting either party 
to appeal from the portion of a judgment which he deems erroneous, and on a rule 
of court. Under such a statute, unless the respondent could and should have 
presented and had corrected on the first review the errors of which he now 
complains, the second appeal is of course proper. Page v. People, 99 Ill. 418. 
The majority view, with which this case agrees, is that the right to cross-assign 
errors on the first appeal, which is quite generally given either by rule of court 
or by common practice, is permissive and not obligatory. Guarantee Co. v. 
Insurance Co., 124 Fed. Rep. 170. A better view is that if the whole record 
has been once before the court, and the present appellant could have filed 
cross-assignments of error, it was his duty to do so, and in default thereof he 
waived his right to appeal. Scudly v. Smith, 66 Kan. 265. This prevents mul- 
tiplicity of suits, doubling the costs, and simplifies procedure. Horne v. Har- 
ness, 18 Ind. App. 214. If, however, the decision correctly interprets the 
Minnesota rule of court as not permitting cross-assignments of error, the case 
may be sustained on that peace Wy 


BANKRUPTCY — PROVABLE CLAIMS — COUNTERCLAIM AFTER EXPIRATION 
OF ONE YEAR. — In a suit by a trustee in bankruptcy, begun more than a year 
after the adjudication, the debtor endeavored to diminish or defeat the claim by 

leading a claim for damages for breach of contract by the bankrupt before 

is bankruptcy. He/d, that the claim may be proved by way of counterclaim. 
Norfolk & W. R. Co. v. Graham, 16 Am. B. Rep. 610 (C. C. A., Fourth Circ., 
May, 1906). 
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§ 57 n of the Bankruptcy Act of 1898 limits the time within which claims may 
be proved against the estate to one year-from the adjudication. § 68 b (1) of 
the Act provides that a set-off or counterclaim shall not be allowed in favor of 
any debtor of the bankrupt, which is not “ provable” against the estate. Inthe 
former Act of 1867 the corresponding phrase used was “in its nature provable.” 
The change has caused some speculation, but it seems agreed that the new 
language has substantially the same meaning as the old. Morgan v. Wordell, 
178 Mass. 350. There are a few expressions to be found that provability de- 
pends upon the status of the claim at the time of filing the petition. See /nx re 
Bingham, 94 Fed. Rep. 796. The weight of ape however, is that “ prov- 
able” means provable in its nature at the time when the counterclaim or set-off 
is filed. See Aforgan v. Wordell, supra. 


BILLS AND NOTES — PURCHASERS FOR VALUE WITHOUT NOTICE — Con- 
DITIONAL CREDIT TO DEBTOR AS CONSIDERATION. — A negotiable certificate 
of deposit issued by the X bank and endorsed by the depositor in blank, was 
delivered by him to the A bank for collection. By the A bank it was given to 
the B bank, which transferred it to the plaintiff C bank, its creditor, and the 
latter credited the B bank on its books. The C bank sued the X bank and the 
depositor. //e/d, that, since the credit given was conditional and not absolute, 
there can be no recovery, even under the Negotiable Instruments Law. Com- 
mercial Nat’l Bank v. Citizens’ State Bank, 109 N. W. Rep. 198 (la.). 

The Negotiable Instruments Law provides that an antecedent or pre-existing 
debt shall constitute value. The argument relied on by the court to take this 
case out of the provisions of the statute is that, if the instrument were dishon- 
ored, recourse could be had to the original obligation from the B bank to the 
plaintiff, and the credit given was therefore conditional. This is true, but in 
every case credit for negotiable paper is in this sense conditional, and it is 
clearly the intention of the statute to cover such cases. If the fact were that 
the plaintiff knew that the certificate of deposit was deposited originally for 
collection, the result reached would be correct. In such a case the plaintiff 
would have been in the position of a trustee or agent. Peck v. First Natl 
Bank, 43 Fed. Rep. 357. One of the cases cited seems to suggest that some- 
thing of this sort may have been in the court’s mind. Old Nat'l Bank v. 
German Bank, 155 U.S. 556. But if so, the entire discussion on which the 
court relies would be unnecessary. 


CARRIERS — DELAY — DuTy TO INFORM PASSENGERS OF CIRCUMSTANCES 
LikELy To Cause DeELay.— The plaintiff was travelling from Jackson- 
ville to Columbia véa Savannah on the defendant railroad. The defendant 
knew there were quarantines at both Savannah and Columbia. In response 
to inquiries the plaintiff was informed about the latter, but nothing was said 
.of the former. edd, that the plaintiff can recover for delay caused by the 
Savannah quarantine. Hasseltine v. Southern Ry. Co. 55 S. E. Rep. 142 

S. C.). 

: The defendant can be held on the ground that it has a duty, at least in 
reply to inquiries, to give passengers information necessary for their journey. 
Dwinelle v: N. Y. C., etc., R. R. Co., 120 N. Y. 117. Also, the failure to 
mention the situation at Savannah was practically the same as saying that 
there was no quarantine there. This would bring the case under a rule more 
frequently applied, that passengers can rely upon information given them by the 
carrier. Penna. Co. v. Hoagland, 78 Ind. 203. The American courts seem to 
hold that the carrier assumes both the above obligations as an incident to its 
business. This seems si England has worked out liability for giving false 
information on the analogy of deceit. Denton v. Great Northern Ry. Co., 5 
E. & B. 860. A similar rule prevails as to carriers of goods. Ifa railroad takes 
freight knowing it will be delayed by press of business or some similar cause, 
it is liable for the delay. Thomas v. Wabash, etc., Ry. Co., 63 Fed. Rep. 200. 
Some jurisdictions limit this rule to cases where the shipper does not know of 
the circumstances at the time of shipment. Velson v. Great Northern Ky. Co. 
28 Mont. 297. 
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ConFLICT OF — SUCCESSION By wHAT LAw DomIciILE DETER- 
MINED. — A British subject, born in England, acquired in France a domicile of 
choice in fact, though he never acquired a legal domicile in the manner pre- 
scribed by French law. He died in France, leaving a will disposing of Eng- 
lish movables. He/d, that as to validity, construction, and administration, the 
will is governed by English law. Jn re Bowes, 22 T. L. R. 711 (Eng., Ch. D., 
July 18, 1906). See NoOTEs, p. 226. 


CONSTITUTIONAL LAW + PERSONAL RIGHTS — SELF-INCRIMINATION IN 
CONTEMPT PROCEEDINGS. — The defendant had been restrained from commit- 
ting acts of boycott against the plaintiff, and had disobeyed the injunction. On 
an order to produce its records in contempt proceedings the defendant claimed 
exemption under the constitutional provision that “no person shall in any 
criminal case be compelled to be a witness against himself.” AHe/d, that when 
contempt proceedings are to vindicate an essentially civil right, the constitu- 
tional provision does not apply. Patterson v. Wyoming Dist. Council, 31 Pa. 
Super. Ct. 112. ; 

The distinction between contempt proceedings criminal and civil has long 
been recognized. 4 BLAcK., ComM., 285. Those instituted solely to vindicate 
the dignity of the court are punitive and criminal, while those instituted by in- 
dividuals for the purpose of protecting or enforcing some right are remedial and 
civil. Thompson v. Penna. Ry. Co., 48 N. J. Eq. 105. The cases making this 
distinction have in general involved the existence of criminal intent, and it has 
been held unnecessary to find such intent in contempt proceedings civil in 
nature. /nudianapolis Water Co. v. American Strawboard Co., 75 Fed. Rep. 
972. The court here seems justified in going a step further and applying 


the distinction to the rule against self-incrimination. The Fifth Amendment is. 


interpreted as applying to cases criminal in nature though civil in form ;— e. g. 
in civil proceedings to collect a statutory penalty the defendant is protected. 
Boyd v. United States, 116 U.S. 616, The reverse should also be true, and if 
the proceedings are civil in nature and purpose, though criminal in form and 
dagger ge the defendant should not be allowed immunity. Such is the case 

ere, for contempt proceedings to discover and punish the violation of an in- 
junction are in the nature of civil attachments. People v. Court of Oyer and 
Term., to1 N. Y. 245. 


CONTRACTS — ANTICIPATORY BREACH — APPLICATION TO INSURANCE 
Contracts. — The plaintiff sued the defendant corporation for damages for 
breach of contract, alleging that the defendant had broken the contract to in- 
sure his life by declaring it void and forfeited. He/d, that the plaintiff has no 
right of action before the time for performance by the defendant has arrived. 
Kelly v. Security, etc., Ins. Co., 36 N. Y. L. J. 109 (N. Y., Ct. App., Oct. 2, 
I 


). 

The doctrine of anticipatory breach has been regarded as in force in New 
York. See Ferris v. Spooner, 102 N. Y. to. And the court in the present case 
acknowledges its establishment, but refuses to extend it to insurance contracts. 
There seems to be no reason for making such a contract an exception to the 
rule. It is hard to imagine any class of contracts where the argument of the 
practical convenience of a present action applies with as much force as in life 
insurance contracts. And the doctrine has been applied to these contracts 
elsewhere. O'Neill v. Supreme Council, 70 N. J. L. 410. But the present 
court seems strongly affected by the analogy to promissory notes, to which the 
application of the , rw has been denied. Benecke v. Hacbler, 38 N. Y. App. 
Div. 344. It has also been denied application where one side of a contract has 
been executed. Flinn v. Mowry, 131 Cal. 481. But since the present case is 
not analogous to these established exceptions, the policy not being paid up, it 
seems to indicate another halt in the logical extension of an illogical rule. In 
insurance cases, however, granting the above, recovery may well be allowed on 
other grounds. See 17 HARV. L. REv. 46. 


CORPORATIONS — DE FACTO CORPORATIONS — COLLATERAL ATTACK ON 
GROUND OF FRAUD IN INCORPORATION. — The defendants were shareholders 
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in an organization purporting to have been incorporated under the general laws 
of Missouri. The plaintiff, suing on a note of the organization, attempted to 
hold them to individual liability on the ground that the incorporation was 
fraudulent and void, in that the statements required by the statute as to capital 
stock subscribed and paid in, though made in due form, were knowingly false. 
Held, that in such an action the validity of the incorporation cannot be attacked 
on the ground of fraud. First National Bank v. Rockefeller, 93 S. W. Rep. 
761 (Mo., Sup. Ct.). See NOTEs, p. 222. 


CORPORATIONS — DIRECTORS AND OTHER OFFICERS — POWER OF DIREC- 
TORS TO APPOINT EXECUTIVE COMMITTEES. — The stockholders of the appel- 
lant corporation by a by-law authorized their board of directors to > og from 
among themselves an executive committee, with the full powers of the board 
when the latter was not in session. The board did so create an executive com- 
mittee. Semb/e, that the board, though authorized as it is, cannot —y 
create such a committee. Canada-Atlantic and Plant S. S. Co., Lid. v. Flan- 
ders, 145 Fed. Rep. 875 (C. C. A., First Circ.). See NOTEs, p. 225. 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEm- 
BERS — BINDING EFFECT ON STOCKHOLDERS OF CONTRACT MADE BY Cor- 
PORATION. — The X corporation, with the assent of the individual defendants, its 
principal stockholders, sold all of its property, ae good will, to the plain- 
tiff, and covenanted that it would no longer engage in the same business. The 
individual defendants with others thereafter formed the defendant corporation, 
which proceeded to carry on that same line of business. Ye/d, that neither the 
individual defendants nor the defendant corporation is precluded from so doin 
by the contract of the X corporation, Hall's Safe Co. v. Herring, etc., Co., 1 
Fed. Rep. 37 (C. C. A., Sixth Circ.). See NOTEs, p. 223. 


CORPORATIONS — FOREIGN CORPORATIONS — LIABILITY OF FOREIGN CorR- 
PORATION TO INCOME TAX. — The English Income Tax Act of 1853 pro- 
vided that any person residing in the United Kingdom should be taxed on his 
annual gains or profits, etc. The defendant, a foreign corporation, was regis- 
tered in South Africa, but “ kept house and did its real business ” in London. 
Held, that it is “resident” in England within the meaning of the Act, and is 
liable to taxation on its entire net income thereunder. De Beers, etc., Mines, 
Lid. v. Howe, [1 “aye C. 455. 

In America, by the great weight of authority, a corporation cannot exist 
where the law which creates it does not operate. Bank of Augusta v. Earle, 
13 Pet. (U.S.) 519, 588. It cannot, therefore, be served or sued in another state, 
except by its own consent. St. Clair v. Cox, 106 U.S. 350. A state may not 
lay a personal tax on one not domiciled therein. State Tax on Foreign-held 
Bonds, 15 Wall. (U. S.) 300. But it may tax, as tangible personalty, income 
received within its jurisdiction f a — corporation. Liverpool, etc., [ns. 
Co. v. Massachusetts, 10 Wall. (U. S.) 566. In substance, therefore, the Ameri- 
can rule seems to be that a state may tax the property, but not the person of a 
foreign corporation. In England, however, the courts have already broken 
over the theory that a corporation cannot exist outside the state of its creation. 
A foreign corporation doing business in England may, apparently irrespective 
of consent, be served and sued. MVewdy v. Van Oppen, etc., Co., L. R. 7 Q. B. 
293; “ Za Bourgogne,” [1899] A. C. 431. The theory is that the corporation, 
by doing business therein through agents, becomes to that extent at least “ resi- 
dent’ in England. The present case carries out the doctrine so as to render 
the corporation liable to a personal tax. If a foreign corporation be held to 
exist for purposes of suit and personal taxation, it would seem difficult, logically 
at least, to deny its legal existence for any purpose. Cf 20 Harv. L. REv. 78. 


COVENANTS RUNNING WITH LAND — CONDITION IN EXEcUTORY CON- 
TRACT FOR SALE OF LAND. — The owners of certain land contracted to con- 
vey Bg of it to the defendant, with the express condition that the latter 
should build a fence on its eastern side before taking possession. Later, the 


4 
q 
rg 
\ 
\ 
i 


RECENT CASES. 235 


vendor granted his land bordering on the eastern line of this tract to the lessor 
of the plaintiff. The defendant entered without constructing a fence, and be- 
gan to build arailroad. The plaintiff brought action to recover the value of 
a cow which had been killed owing to the defendant’s failure to fence. Held, 
that the condition to fence is a covenant running with the land and that the 
plaintiff is entitled to recover. /udianapolis, etc., Co. v. Harbaugh, 78 N. E. 
Rep. 80 (Ind., App. Ct.). » 

Oral agreements will not be construed as covenants running with the land. 
Morss v. Boston, etc., Co., 2 Cush. (Mass.) 536. And an unsealed written con- 
tract to fence has been held to bind ~“ the parties to it. Vandegrift v. Dela- 
ware R. R. Co., 2 Houst. (Del.) 287. But stipulations in deeds poll not signed 
by the grantees are held binding on future grantees. Post v. West Shore R. R. 
Cos 50 Hun (N. Y.) 301; contra, Pearson v. Bailey, 177 Mass. 318. And it 
is not fatal that the covenant is not mentioned in the deed, if it is part of the 
same transaction. Hills v. Miller, 3 Paige (N. Y.) 254. But in all these 
cases there was a grant from the covenantee to the covenantor, creating a 
privity of estate. Without privity of estate there can be no covenant running 
with the land. Hurd v. Curtis, 19 Pick. (Mass.) 459. In the present case 
there is neither a covenant in the true sense, since the writing was unsealed, 
nor has there been any conveyance between the covenantee and the covenantor 
so as to create privity of estate. It is difficult to perceive any grounds upon 
— to support the decision. Cf Moxley v. New Jersey, etc., Co., 21 N. Y. 

upp. 347- 


CRIMINAL LAW — TRIAL— ABSENCE OF ACCUSED THROUGH MISCON- 
bucT. — The defendant, indicted for a misdemeanor, when brought into court 
to plead so misconducted herself that it was impossible to take her plea. She 
was twice removed and informed that if she persisted in her misbehavior she 
would be tried in her absence. A plea of not guilty was entered for her in her 
absence. The jail surgeon, being summoned, said that the defendant was quite 
sane and capable of understanding the nature of the charge and proceedings 

ainst her. The defendant was then tried, convicted and sentenced in her 
absence. e/d, that such procedure is valid. Rex v. Mary Browne, 70 J. P. 
472 (Eng., Cent. Crim. Ct., Sept. 14, 1906). 

A defendant indicted for a misdemeanor punishable by imprisonment, as in 
the principal case, is entitled to plead in person at his arraignment and to be 
present throughout his trial. ose v. State, 20 Oh. St. 31; see Bishop, NEw 
CrIM. PROCEDURE, § 268. But if it is impossible for him to be brought into 
court because of insanity, or if he misbehave so as to stop proceedings, he 
loses his right to be present, and the arraignment and trial may be conducted 
in his absence. United States v. Davis, 6 Blatchf. (U.S.) 464. Though the 

rincipal case is sound on this latter point, it is objectionable because of the way 
in which the plea was entered. In cases where the defendant stands mute on 
arraignment, as did the defendant in the present case, the correct procedure at 
common law is for the court to empanel a jury to determine whether the accused 
stands mute through malice or by act of God. Reg. v. /srael, 2 Cox C. C. 263. 
If the former is found to be true, then, under the English Statute of 7 and 8 
Geo. IV, c. 28, § 2, the judge may enter a plea of not guilty. The entering of 
such a plea before such a determination by the jury was clearly unwarranted. 


DAMAGES — MEASURE OF DAMAGES — Goop WILL. — The plaintiff sued 
the defendant for fraudulently inducing him to sell stock in an unlisted corpora- 
tion at an inadequate price. He/d, that the good will of the corporation is an 
element to be considered in estimating the damages, and that the value of such 
tes will can fairly be estimated by multiplying the average annual net profits 

y a number of years suitable with reference to the particular business; the 
determination of such number of years to be submitted to the jury as a ques- 
tion of fact. Von Auv. Magenheimer, too N. Y. Supp. 659. 

This seems to be the first case to lay down any general rule for the valuation of 

oa will. Cf Mellersh v. Keen, 28 Beav. 453; Page v. Ratliffe, 75 L. T. R. 371. 
rom one American case it seems a necessary inference that the good will of a 
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listed corporation is the difference between the amount actually invested and 
the market price of the stock. Adams Express Co. v. Kentucky, 166 U.S. 
171. But this rule is not applicable to unlisted stock. The rule in the case at 
hand is equally useless, The jury being allowed to use as a multiplier any num- 
ber of years not inconsistent with the character of the business, is in no better 
position than if simply instructed to assess the good will. A simple and definite - 
rule would be to deduct from the net annual profits such proportion as might 
be a reasonable return on the capital invested, considering the nature of the 
business, and then capitalize the remaining profits at a rate of interest conform- 
able to the risks of the business. However, since this is essentially a question 
nea tt may be doubted whether the court should attempt to lay down any 
rule at all. 


DAMAGES — MEASURE OF DAMAGES — IMPROVEMENTS TO CONVERTED 
PROPERTY. — The defendant cut timber from the plaintiff’s land under a dona 
fide belief that the land was the defendant’s. The plaintiff waited until the de- 
fendant had considerably increased the value of the timber and then exercised 
his right under the statutory action of replevin to recover damages instead of 
the property itself. Ae/d, that the measure of damages is the enhanced value 
of the property, less any increase added by the defendant after conversion. 
Gustin v. Embury Clark Lumber Co., 108 N. W. Rep. 650 (Mich.). See 
NOTES, p. 227. 


EASEMENTS — MODES OF ACQUISITION — IMPLIED GRANT OF RIGHT OF 
Way. —A testator built four houses with a passage at the back toconnect them 
with the street. There was also access from the front. The houses were de- 
vised without any mention of a right of way. edd, that a right of way will be 
implied in favor of the devisees and their successors in title. M/i/ner’s Safe Co. 
v. Great Northern & City Ry. Co.,95 L. T. R. 321 (Eng., Ch. D., July 17, 1906). 

Where there has been an apparent and continuous use of an estate retained 
in favor of an estate conveyed away, such use will ordinarily be held to pass to 
the grantee under the doctrine of an implied grant, when no mention is made 
of it in the deed. Us v. Bassett, 128 Ind. 118. Many jurisdictions, how- 
ever, distinguish in the case of a right of way on the ground that the use, since 
it requires the intervention of human agency, cannot be continuous. Morgan 
v. Meuth, 60 Mich. 238. Such a distinction seems arbitrary. The real con- 
siderations should be whether the use is apparent, and was intended as a per- 
manent benefit for the part conveyed away. Baker v. Rice, 56 Oh. St. 463. 
Judged by these requisites the decision in the principal case is sound. The result 
is surely desirable, and is in accord with the weight of authority in England. 
Brown v. Alabaster, 37 Ch. D. 490; contra, T. stl v. Waterlow, ©. R. 
6 Eq. 36. In this country the tendency of the decisions is in the opposite di- 
rection, the idea being that the doctrine of implied grant is against the spirit of 
our registry laws. Whiting v. Gaylord, 66 Conn. 337. But this reasoning 
applies to all classes of easements as well as to rights of way. 


Equity — Priority oF Equities — RIGHT OF DEFRAUDED JUDGMENT 
DEBTOR AGAINST BONA FIDE PAYEE OF JUDGMENT PROCEEDS. — The bene- 
ficiary of an insurance policy obtained a judgment thereon by fraud, the amount 
of which was paid into court. By order of the fraudulent judgment creditor 
the clerk of court paid a portion of this very money to the debndatio, who took 
in good faith and for value. The judgment debtor, having discovered the fraud, 
filed a bill in equity to restrain the defendants from setting up the fraudulent 
judgment, and to compel repayment of the money received thereunder. Held, 
that, even though the judgment be fraudulent, the equities of the plaintiff and 
defendants are equal, and hence the latter, in whom is the legal title, prevail. 
Fidelity Mutual Life Ins. Co. v. Clark, U. S. Sup. 

t., Oct. 29, 1906. 

Where a plaintiff, upon the ground of an alleged equity, proceeds against one 
who has the legal title, he must show as the gist of the action, whether it be 
quasi-contractual or in equity, that it is against good conscience for the de- 
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fendant to retain the res. Haven v. Foster, 9 Pick. (Mass.) 112; Dean v. 
Anderson, 34 N. J. Eq. 496. If the defendant received the legal title in good 
faith, but without giving value, it is unjust that he should make a profit at the 
plaintiff's expense. Haven v. Foster, supra. \f the defendant received the 
legal title with notice of the plaintiff's equity, his conscience is charged with 
that equity, even though he gave value. Mackreth v. Symmons, 15 Ves. 329. 
If, however, the defendant took title for value and without notice, the plaintiff 
cannot prevail. Cave v. Cave, 15 Ch. D. 639. In such a case, since the equities 
of both parties are equal, the court refrains from interference, leaving the loss 
where it | fallen. Price v. Neal, 3 Burr. 1354. In the case at hand the title to 
the money passed to the judgment creditor, and from her to the defendants for 
value and without notice. The plaintiff, therefore, shows no ground for relief. 


EsTOPPEL — ESTOPPEL IN PAIS— OBJECTION TO CoURT’S JURISDICTION. — 
The defendant in a suit in equity filed a cross-bill asking for affirmative relief, 
which was granted. The plaintiff appealed, and the defendant urged that the 
bill should be dismissed because the court did not have jurisdiction on account 
of the smallness of the amount involved. He/d, that the defendant is estopped 
from setting up the court’s lack of jurisdiction. Champion v. Grand Rapids, 
etc., Ry. Co., 108 N. W. Rep. 1078 (Mich.). , 

Extending the court’s jurisdiction by estoppel in such instances would seem 
to be incorrect. See 20 Harv. L. REv. 150. 


FEDERAL COURTS—JURISDICTION BASED ON NATURE OF SUBJECT- 
MATTER — FEDERAL JURISDICTION UNDER WAR AMENDMENTS. — § 5508 of 
the United States Revised Statutes prohibits conspiracy to intimidate any 
citizen in the free exercise of any right secured by the Constitution or laws of 
the United States. Under this statute the plaintiffs in error were indicted for 
coercing certain negroes into abandoning their contracts. He/d, that the 
indictment is demurrable, as the federal courts have no jurisdiction of the wrong 
charged. Hodges v. United States, 27 Sup. Ct. Rep. 6 

The dissenting opinion suggests that the case may involve a decision that 
§ 5508 of the Revised Statutes is unconstitutional. Though the court does not 
clearly specify its ground of decision, it is obvious that the alternative view, 
that the case is not within the statute, is the true basis of the holding of the 
court. The constitutionality of the statute itself is beyond doubt. L£x parte 
Yarbrough, 110 U.S. 651. The real problem which the case presents. then, 
is whether the right in question here is a right secured by the Constitution or 
laws of the United States. If it be so secured, it is admittedly so only under 
the Thirteenth Amendment, — the Fourteenth referring only to state acts. It 
has been held in elaborate circuit court opinions that the Thirteenth Amend- 
ment forbidding slavery protects rights similar to those involved here, on the 

ound that the infringement of such rights is the imposition of a “ badge” or 
incident of slavery. United States v. Rhodes, 1 Abb. (U. S.) 28; United 
States v. Morris, 125 Fed. Rep. 322. The present case apparently overrules 
these cases, and at least checks their tendency toward perhaps a strained con- 
gears of the Thirteenth Amendment. Cf United States'v. Harris, 106 

. S. 62g. 


Habeas Corpus — RIGHT OF APPEAL — PROCEEDINGS BETWEEN CLAIM- 
ANTS FOR CUSTODY OF CHILD. — In hadeas es proceedings the plaintiff 
had been ordered to give up the possession of a child and had moved for a new 
trial. The defendant judge having refused to consider the motion, the plaintiff 
applied to the Supreme Court for a writ of #zandamus to compel the defendant 
to pass upon it. He/d, that the mandamus may issue since the judgment is 
appealable. Bleakley v. Smart, Judge, 87 Pac. Rep. 76 (Kan.). 

Generally, except by statute, a judgment in Aadeas corpus is neither res ju- 
dicata nor subject to review. Skinner v. Sedgbur, 8 Kan. App. 624; contra, 
State ex rel. McCaslin v. Smith, 65 Wis. 93. An exception to this rule is 
generally made when the petition concerns the custody of an infant. People ex 
rel. Green v. The Court of Appeals, 27 Colo. 405; contra, Mathews v. Hobbs, 
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51 Ala. 210. In such a case the alleged restraint may be illegal, either because 
it deprives the child of liberty or because it is imposed by one not legally enti- 
tled to the child’s custody. Logically, in habeas corpus the latter wrong should 
be considered only as it is presumed to affect the former. See Zhe State ex rel. 
Baird v. Baird and Torrey, 19 N.J. Eq. 481. Practically this distinction is so 
difficult to make that Aadeas corpus becomes a means of —— the claims of 
parents and guardians generally. Cormack v. Marshall, 211 Ill. 519. Since 
the proceedings have assumed this character, the present case seems right in 
holding the we reviewable, because the real liberty of the child is suffi- 
ciently protected by allowing a new writ _— any change of circumstances 
which might be presumed to restrain the child’s liberty. /n re King, 66 Kan. 


695 


INFANTS — CONTRACTS — EFFECT OF FALSE REPRESENTATIONS AS TO 
AGE. — The defendant, an infant, executed a trust deed to the plaintiff as part 
consideration for the sale of a livery business. The defendant — over 
twenty-one years old and expressly stated that he was of age. He/d, that on 
account of the fraud the infant cannot set up his age as a defense in an action 
to enforce the deed of trust. Commander v. Brazil, 41 So. Rep. 497 (Miss.). 

While this case is in line with previous Mississippi decisions, and though it 
may reach an individually just result, it is against the great weight of authority 
and is clearly wrong, being contrary to the policy and principles underlying 
the voidability of infants’ contracts. Wéeland v. Kobick, 110 Ill. 16. In 
England a claim against an infant like that in the principal case will not 
support a petition in bankruptcy, because it is not adebt. Ex parte Jones, 18 
Ch. D. 109. Nor is fraud there a good replication either in law or in equity 
to a plea of infancy. Bartlett v. Wells, 1 B. & S. 836. The doctrine of the 
principal case has been adopted by statute in Iowa and Kansas. But there is 
no real need of it, since the infant can be held ex delicto. Rice v. Boyer, 108 
Ind. 472. Allowing this redress is not a violation of the principle that an in- 
fant will not be liable in tort where so to hold him would be merely indirectly 
enforcing his contract, because in such an action the contract is treated as of no 
effect, and the penalty assessed is not based on the contract, but on the actual 
loss due to the deceit. Cf 20 Harv. L. REv. 64. 


INJUNCTIONS — ACTS RESTRAINED — COLLECTION OF PENALTIES UNDER 
ALLEGED UNCONSTITUTIONAL STATUTE.—A New York statute limited the 
price of gas to eighty cents per thousand feet, and fixed a penalty for each over- 
charge by the gas company. /e/d, that, pending a suit to determine the con- 
stitutionality of the statute, the officers charged with the enforcement of the 
penalty shall be restrained from proceeding, but all charges collected in excess 
of that fixed shall be impounded to abide the outcome of the suit. Consolidated 
Gas Co. v. Mayer, 146 Fed. Rep. 150 (Circ. Ct., S. D. N. Y.). 

Ordinarily equity will not interfere with criminal proceedings. But where 
irreparable damage would otherwise follow, the majority of the many conflicting 
cases will be found to hold that equity will restrain the enforcement of penalties 
under a statute’ affecting property rights which the court deems unconstitu- 
tional. Smyth v. Ames, 169 U. S. 466. A few courts, refusing to consider 
the constitutionality question, decline to enjoin such proceedings. Botn v. 
Town of Jennings, 107 La. 410. The same considerations should apply when 
temporary relief is asked pending the decision of constitutionality. The fact 
that there would be irreparable damage in spite of an ultimate decision favor- 
able to the plaintiff should secure an injunction from oaeity but on such terms 
as will work justice in the event of a contrary holding. This involves no pre- 
sumption as to constitutionality, but is merely an equitable attempt to do justice 
whatever the final outcome. Equity takes this stand when relief pendente lite 
is sought against an alleged tort, and in other analogous cases of doubtful 
right. Denver, etc.,R. R. Co.v. United States, 124 Fed. Rep. 156; Harriman 
v. Northern Securities Co., 132 Fed. Rep. 464. The decree at hand is accord- 
ingly correct on principle, and it is supported by precedent as well. Mew 

emphis Gas & Light Co. v. City of Memphis, 72 Fed. Rep. 952. 
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JUDGMENTS — COLLATERAL ATTACK — FRAUD IN OBTAINING JURIS- 
DICTION OF NECESSARY PARTY. — The —— on an acknowledgment 
of a service of process without the state, in a divorce suit —— by a husband 
in Texas, was either a forgery or else obtained from the wife by fraudulent 
representation. A decree of divorce was granted. /Ye/d, that, in either case, 
such decree is no defense to a suit afterwards brought by the wife in Alabama, 
since jurisdiction of the wife was never acquired in the first action. Jugram v. 
Ingram, 42 So. Rep. 24 (Ala.). 

f the court rendering a decree has jurisdiction, that decree is not open to 
collateral attack by the same parties. \Vicholson v. Nicholson, 113 Ind. 131. 
If there was no jurisdiction, it is open to such attack in another state; for, 
under these circumstances, no valid decree could be given. Parish v. Parish, 
32 Ga. 653; see 19 Harv. L. Rev. 384. The simple question, therefore, is, 
did the acknowledgment of service, assuming it was fraudulently obtained, 
give the Texas court jurisdiction? It is hard to see why it did not. See 
Townsend v. Smith, 47 Wis. 623, 626. The case is in no wise different, in so 
far as the acquisition of jurisdiction is concerned, from those cases where a 
defendant is brought within the limits of a state by fraud or by force, in viola- 
tion of extradition rights; and it is there held, that, in spite of the method 
adopted, cg is nevertheless acquired. Ex parte Moyer, 85 Pac. Rep. 
897 (Idaho); Mahon v. Justice, 127 U. S. 700. The fraud, though it does 
not prevent jurisdiction, furnishes, in the case of civil suits, a ground for 
directly impeaching the decree in the state which thus acquired control, or may 
be a valid defense to any suit seeking directly to enforce the decree in another 
state. Dunlap v. Cody, 31 la. 260. 


LANDLORD AND TENANT — TERMS FOR YEARS — CONVEYANCE OF STAND- 
ING TIMBER. — The plaintiff sold and conveyed by deed to the defendant all 
the trees on a certain tract of land, provisos being inserted that the grantee 
should have rights of way, that the timber was to be removed within three 
years from a fixed date, and that all “ timber remaining on the premises should 
revert and become the property of the plaintiff.”’ After the expiration of the 
three years the plaintiff brought a warrant of forcible detainer against the de- 
fendant, under a statute which declared “ the refusal of a tenant to give pos- 
session to his landlord after the expiration of his term” to be a forcible entry. 
Held, that the deed created a tenancy, and that therefore the writ is maintain- 
able. Alexander v. Gardner, 96 S. W. Rep. 818 (Ky.). 

The court in finding a tenancy here seems to have been unduly influenced by 
the consideration that this grantee could assign his rights and was therefore not 
alicensee. But a license coupled with an interest is irrevocable and may be 
net Heflin v. Bingham, 56 Ala. 566. For a discussion of the principles 
involved, see 17 Harv. L. Rev. 411. 


LEGACIES — ADEMPTION — CHANGE ACCOMPLISHED BY OPERATION OF 
Law. —A testator bequeathed the “interest arising from money invested in the 
Lambeth Waterworks Co.” to his daughter for life. Between the date of his 
will and the date of his death an Act of Parliament created a Metropolitan Wa- 
ter Board, and vested the undertaking of the Waterworks Co. in it. A block 
of Metropolitan Water Board stock was issued to the testator as compensation 
for the stock which at the date of his will he held in the Waterworks Co. He/d, 
py? ee’ new stock does not pass under the bequest. Slater v. Slater, [1906] 
2 Ch. 480. 

Whether or not a legacy had been adeemed was originally made to depend 
upon the intention of the testator. It was accordingly held that a change accom- 
plished by operation of law would not extinguish a hoch Partridge v. Par- 
tridge, Cas. t. Talb. 226; Walton v. Walton, 7 Johns. Ch. (N. Y.) 258. But 
the late English cases show clearly that the intention of the testator no longer 
governs, and that the specific thing bequeathed must still exist. /n re Bridle, 
4C. P. D. 336. This great change is based on the Wills Act, which provides 
that descriptions of gifts shall refer, Arima facie, to property answering that de- 
scription at the time of the testator’s death. See Goodlad v. Burnett, 1 Kay & J. 
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341. The present decision makes it clear that no extrinsic circumstance what- 
ever will be sufficient to show that the testator did not intend the legacy to be 
adeemed. Probably the American courts would not go to this length. Ina | 
state which has adopted the above section of the Wills Act, the supposed inten- 
tion of a testator was held to re pa the substitution of a money equivalent for 
certain stock bequeathed. Mahoney v. Holt, 19 R. I. 660. . 


LIBEL AND SLANDER—ACTS AND WorDS ACTIONABLE — PHOTOGRAPH 
OF WRONG PERSON PUBLISHED IN CONNECTION WITH SENSATIONAL 
ARTICLE. — The defendant corporation published an article under the title 
“Suicide Fiend,” relating various attempts to commit suicide. Under the 
name of the person described appeared a photograph of the _— Held, 
that an order overruling the demurrer to the complaint be affirmed. Wandt 
v. Hearst's Chicago American, 109 N. W. Rep. 70 (Wis.). 

For a discussion of the principles involved, see 17 HARV. L. REV. 359. 


NEGLIGENCE — BURDEN OF PROOF — Res IpsA LOQUITUR BETWEEN 
MASTER AND SERVANT. — The plaintiff’s intestate, a servant of the defend- 
ant, was riding in the elevator in his employer’s building where he worked. 
After the elevator had gone a few feet, the bottom of it was torn out, and the 
plaintiff fell to the basement and was killed. edd, that the maxim res ipsa 
loguitur applies. John Samuels, Adm’r v. John McKesson, Jr. 113 N. Y. 
App. Div. 497. See NOTES, p. 228. 


PuBLIC OFFICES — COMPENSATION — RIGHTS WHERE SALARY HAS BEEN 
PAID DE Facto OFFICER. — A de jure town marshal instituted guo warranto 
proceedings against a de facto incumbent and secured an order of ouster, just 
at the end of the term, and a judgment against the incumbent for the amount 
of the salary. The judgment proved uncollectible, and action was brought 
— the town for the salary. He/d, that on the grounds of public policy and 
also of estoppel by election of remedies, there can be no recovery. Samuels 
v. Town of Harrington, 86 Pac. Rep. 1071 (Wash.). 

For a discussion of the liability of a municipal corporation in such cases, 
see 7 Harv. L. REv. 54; 15 zed. 675. 


RULE AGAINST PERPETUITIES — INTERESTS SUBJECT TO RULE— OPTION TO 
PuRCHASE FEE. — Land was demised for thirty years by the defendants’ testa- 
trix, with an agreement that the lessor, her heirs or assigns, would, at any time 
within the thirty years, convey the fee to the lessees, their successors or assigns, 
upon payment of acertain sum. The successor of the original lessees chose 
to exercise this option, but the devisees of the lessor refused to convey. edd, 
that a bill for specific performance will not lie, the option being in violation of 
the rule against perpetuities, but that damages can be recovered for the breach 
of contract. Worthing Corporation v. Heather, [1906] 2 Ch. 532. 

This option was clearly unenforceable in equity. oodall v. Clifton, [1905] 
2 Ch. 257; see GRAY, hous PerP., 2 ed., § 230 b; 18 HARV. L. REv. 379. 
The court, however, allowed a recovery in damages on the ground that, as the 
rule against perpetuities only affects property rights, and since at common law 
no estate would be created in the land, there was no objection to enforcing a 
legal remedy. Equity, according to the court, refuses to interfere because doing 
so would create a property right. In short, the reason why the covenant was 
held valid at law in this case is because it was invalid in equity. This view is 
certainly odd. Specific performance should be refused on the broader ground 
that any contract or covenant, which, if enforced, would create an interest in 
land in violation of the rule against perpetuities, is absolutely void. See 42 SoL. 
J. 650. Therefore a recovery in damages should be denied. Opposed to the 
one dictum cited in the case in support of the opinion are numerous authorities, 
at least one of which maintains that a contract infringing the rule against per- 
petuities is entirely analogous to a contract against public morals. Poole’s Case, 
Moore’s Rep. 810 ; Jervis v. Bruton, 2 Vern. 251; see also Egerton v. Carl 
Brownlow, 4 H. L. Cas. 1, 125; GRAY, RESTRAINTS ALIEN., § 77. 
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RULE AGAINST PERPETUITIES — UNCERTAINTY — POSTPONEMENT OF 
Future Girt “as LonG as LEGALLY PossiBLE.” —A testator gave the 
residue of his estate to a trustee “for as long a period as is legally possible,” 
to make annual payments to forty-two annuitants and (with three exceptions) 
to their heirs, and at the end of that time to divide the trust fund equally 
among the persons then entitled to the annuities. AHe/d, that the gift over is 
valid and vests twenty-one years after the death of the last surviving annuitant. 
Fitchie v. Brown, Sup. Ct. of Hawaii, November 1, 1906. See NOTES, p. 220. 


SALES — ELECTION OF REMEDIES — WRONGFUL DELIVERY BY CARRIER. — 
The plaintiff shipped goods by the defendant carrier with instructions to 
notify the purchaser and deliver on presentation of the bill of lading. The 
defendant wrongfully delivered without requiring the bill, and later the plaintiff 
received from the purchaser part payment in cash and a check for the balance. 
“The check was dishonored and the defendant was sued for the balance of the 
purchase money. /e/d, that the plaintiff has waived his right against the 
defendant by treating directly with the purchaser. Callaway & Truitt v. 
Southern R. R. Co., §5 S. E. Rep. 22 (Ga.). 

It isnot disputed that on delivery the defendant became liable for the conver- 
sion, and that the plaintiff had then a choice of remedies, —to sue either the 
carrier or the purchaser. Furman v. Union Pacific R. R. Co., 106 N. Y. 579. 
There is considerable difference of opinion as to what act is sufficient to show 
a conclusive election. It is generally held, and it seems correctly, that an 
unsatisfied demand on the purchaser for payment is not a bar to a subsequent 
action ex delicto against the carrier. McSwegan v. Penna. Ry. Co.,7 N.Y. 
App. Div. 301. On the other hand the weight of authority holds that the 
institution of legal proceedings against one party is a waiver of all rights 
against the other arising from the same facts. See Rodd v. Vos, 155 U. S. 13, 
41. Between these limits the law is unsettled, but the true rule seems to be 
that, if the plaintiff has done an act which would not be justifiable had he 
elected to sue the defendant, that act in itself amounts to an election. Scarfv. 
Jardine, 7 App. Cas. 345. And the acceptance of part payment seems to be an 
act sufficiently decisive to show an intention to waive. 


SALVAGE — SUBJECTS OF SALVAGE— LIABILITY OF UNITED STATES FOR 
Duties SAVED. — Goods on which duty had been paid were saved by salvors 
from loss by fire. The Secretary of the Treasury was authorized to refund 
the duty paid in case of loss under such circumstances, by U. S. Rev. Stat., 
§§ 2984, 3689. Under an admiralty rule, “in all suits for salvage the suit may 
be . . . i personam against the party at whose request or for whose benefit the 
salvage service has been performed.” He/d, that the salvor is entitled to rest 
his case on the assumption that the Secretary of the Treasury would have 
refunded the duty in case of loss, and can recover in an acticn i personam for 
the saving of the duty to the government. United States v. Cornell Steamboat 
Co., 202 U. S. 184. : 

Originally only the owners of the property were liable for the salvor’s 
claim. In England such liability has recently been extended to persons 
interested in the preservation of the property; in one case to a vendor under 
absolute liability to deliver goods, and in another to charterers responsible for 
the negligent ~~ of the ship. Zhe Five Steel Barges, 15 P. D. 142; 
see 15 Harv. L. REv. 232. The present case establishes this extension in 
the United States. The facts here presented push the doctrine to a con- 
siderable length, because of the peculiar nature of the government’s interest. 
The court intimates that had the salvor’s work been done immediately before 
the duties were collected, the United States would have been under no liability, 
which would be drawing the line at the point where the government's interest 
became direct. The recognized doctrine that salvage is a mixed question of 
private right and public policy appears fully to justify the decision. See The 
Alboin, Lush. 282, 284. The English court has been careful not to commit 
itself as to how far it would be willing to extend the doctrine. See Zhe Cargo 
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ex Port Victor, [1901] P. D. 243,257. The question of the liability of insurers, 
mortgagees, etc., remains still open in both countries. 


TELEGRAPH AND TELEPHONE COMPANIES— STATUS OF COMPANIES AS 
ENGAGED IN PUBLIC EMPLOYMENT—OBLIGATION TO SERVE ALL AT 
REASONABLE Prices. — The plaintiffs contracted with the defendant telephone 
company with the condition that they should connect no foreign telephone at- 
tachments to the main instrument installed by the defendant. The defendant 
having demanded an unreasonable price for such attachments, the plaintiffs in 
violation of the condition in their contract connected their own. The defend- 


ant thereupon stopped the plaintiffs’ service, and the latter sought an injunction. 


Held, that providing the plaintiffs disconnect the attachments, the defendant be 
—, from interrupting the service over the main instrument. Beach v. 

Gi ee Telephone Co.,39 Chi. Leg. N. 81 (Ill., Circ. Ct., Cook Co., Oct. 17, 
1906). 

Though a public service company is bound to serve at reasonable rates all 
proper applicants, it may like private contractors impose reasonable conditions. 
Pugh v. City, etc., Telephone Ass'n, 9 Wkly. L. Bul. 104 (Oh., Dist. Ct.). The 
condition imposed by the defendant in the present case was reasonable, and was 
therefore originally valid. Gardner v. Providence Telephone Co., 23 R. 1. 262; 
zbid. 312. But the defendant, having made the installation of attachments a part 
of its service, should stand ready to provide them at a reasonable price. Inas- 
much as it here demanded an unreasonable price, it might properly be said to 
have waived its right to take advantage of the originally valid condition until it 
should reduce the price. ‘hus the stopping of the plaintiff's service was un- 
warranted. The remedy given here by conditional injunction was defective, in 
that it did not guard against the probable continued unreasonableness of the 
defendant’s charge for extensions. The court’s proper course would have been 
to impose on the plaintiff the condition of disconnecting his attachment onl 
provided the defendant offered to supply attachments at a reasonable rate. A 
simpler method, however, would have been for the plaintiff, without attempting 
self-help, to have applied for a writ of mandamus, compelling the defendant to 
do its common law duty. State v. Nebraska Telephone Co., 17 Neb. 126. 


TENANCY IN COMMON — EJECTMENT — DISSEISOR SUED BY ONE TENANT 
IN Common ALONE. — In an action to recover land, it was objected that the 
plaintiff should have joined others alleged to be tenants in common with him. 
Held, that it is not necessary, since, in an action of ejectment, one tenant in 
common may recover the entire possession from a stranger. Godfrey v. Kow- 
land, [1906] Haw. 577. 

The court took the ground that each tenant in common has a right to pos- 
session against all but his co-tenants. odinson v. Johnson, 36 Vt. 69. But 
this position seems unsound in view of the nature of tenancy in common. Since 
there is no privity of estate, tenants in common could not join at common law, 
but had to sue separately for an aliquot part. Co. Lit., §§ 292, 311. This has 
been universally changed either by statute or by judicial legislation, permitting 
co-tenants to join. /ackson v. Brandt, 2 Caines (N. Y.) 175. But if they 
choose to sue separately, there seems to be no good reason for allowing recovery 
larger than title. Dewey v. Brown, 2 Pick. (Mass.) 387. This results in the 
better rule that a tenant in common suing alone can recover only his undivided 
share, and be let into possession in common with the disseisor. Butrick v. 
Tilton, 141 Mass. 93; Hellyer v. King, L. R.6 Exch. 791. The present case 
allows recovery on the weakness of the defendant’s right rather than on the 
strength of the plaintiff’s, and relies on the unwarranted presumption that the 
other co-tenants desire to oust the occupier. It, also, seems to be opposed to 
the previous tendency in the same jurisdiction. See Un Wong v. Kan Chu, 
5 Haw. 225. 


Torts — LIABILITY TO STRANGER FOR NON-PERFORMANCE OF CON- 
TRACT — FAILURE TO SUPPLY WATER IN CASE OF FIRE, — A water com- 
pany, in consideration of franchises and privileges and of the right to be paid 


ig 
i 
i 
j 
Ng 
| 
{ 
4 \ 
j 
a 


BOOKS AND PERIODICALS. 243 


by the levy of special taxes, contracted with a municipality to furnish water for 
extinguishing fires. Because of failure to supply the amount contracted for, 
a citizen’s building was destroyed by fire. Held, that the company has 
assumed a public duty, of which the contract is the measure, and for breach 
of which the company is answerable to this citizen in tort. Muggev. Tampa 
Waterworks Co., 42 So. Rep. 81 (Fla.). 

For a discussion of the principles involved, see 13 HARV. L. REv. 226. Cf 
also 19 tbid. 467; 15 ibid. 767, 784. 


TRADE UNIONS— STRIKES —STRIKE AGAINST ONE MAN TO REACH 
ANOTHER. — Union stone-masons and non-union pointers were competitors for 
certain work of a special contractor on a building under construction by a gen- 
eral contractor. In order to coerce the former into discharging non-union men, 
walking delegates, empowered by the rules of their respective unions, caused 
strikes on other buildings of the general contractor. e/d, that this is an un- 
lawful conspiracy to interfere with the trade of another, which equity will enjoin. 
Picket v. Walsh, 78 N. E. Rep. 753 (Mass.). 

It is now almost everywhere law that outsiders cannot be unwillingly dragged 
into labor disputes. For a discussion of the principles involved, see 17 HARV- 
L. REv. 558. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


VESTED AND CONTINGENT REMAINDERS. — In a recent article Professor 
Albert Martin Kales discusses the distinction between vested and contingent 
remainders, in the light of a new classification of future interests in land which 
he advances. Future Interests in Land, 22 L. Quar. Rev. 250, 383 (July, 
October, 1906). The classification suggested is based upon a division of all 
future interests into three mutually exclusive groups, — the division resulting 


from the fact that a future interest must come into possession either “by way 
of succession,” as when it succeeds immediately the preceding estate; or “ by 
way of interruption,” when it cuts short the preceding estate. The three classes 
are, then: (a) estates which by the words of the limitation can come into effect 
only by way of interruption; (4) estates which are so limited that hy the words 
of the limitation they can come into effect only by way of succession; and 
(c) estates which by the words of the limitation might come into effect either by 
way of succession or by way of interruption. 

As to class (a), estates which are limited so as to come into possession only 
by way of interruption, such estates are uniformly held bad under the common 
law with the sole exception of the right of entry for condition broken, and are 
valid under the Statutes of Uses and Wills. As to class (4), estates intended 
to take effect only by way of succession, Mr. Kales concludes that all such 
estates are valid at the common law, even if after terms for years, and even if 
subject to a condition precedent. All estates in this class are vested remain- 
ders, it is said. Lastly, as to class (c), estates limited so that they might 
conceivably come into possession either by way of succession or by way of 
interruption, it is argued that such estates are, and alone are, contingent remain- 
ders. They are good when they actually can come into effect by way of suc- 
cession, and fail otherwise. After estates for years they are always invalid at 
— law, although probably valid under the Statutes of Uses and 

ills. 

This classification, if correct, offers an excellent rule for distinguishing be- 
tween vested and contingent remainders, though it must not be forgotten that 


1 Professor Kales notes Adams v. Savage, 2 Ld. Raym. 854, as an instance of the 
_ conscious reluctance of the judges to give the Statute of Uses its full effect. 
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it leaves all questions of construction to remain a source of doubt and. dis- 
agreement. but it is submitted that the classification is illogical and inaccu- 
rate. As to the first point, consider the validity of estates in class (4) that are 
subject to a condition precedent (which is sure to be determined before the end 
of the previous estate) and limited after a term for years. Such an estate is 
said to be good, but the reasoning to support the acknowledged invalidity of 
such an estate when the condition may not happen until after the end of the 
term is equally applicable in this case. The reason given in cases in class (c) is 
that the seisin of the feoffor would be interrupted by the subsequent estate. 
There must be a similar interruption in class (4) unless the seisin be from the 
beginning in the remainderman, but this cannot be, for ex hypothesi he gets no 
seisin except upon the happening of a condition. 

But granting the logic of the author in that instance, it is, however, note- 
worthy that if the theory be accurate, all contingent remainders can be avoided 
and exactly the same interest be given as a vested remainder by a mere matter 
of wording, which ‘is — but declaratory of the existing law. Take, for ex- 
ample, an estate to A for life, remainder to such of his children as attain the 
age of twenty-one. This is admittedly a contingent remainder. Add the 
magic words, “at or before the termination of A’s estate,” and the children 
will have a vested estate, though they be unborn, since the condition is so 
worded that it must occur, if at all, before A’s estate ends, and so the children’s 
estate can come into possession only by way of succession. Further, it is sub- 
mitted that the inaccuracy of the position taken by the learned writer is in one 
instance at least very clearly demonstrable. Suppose an estate to A for twenty 
years, remainder if B die before the end of A’s term to the children of B. B is 
at present a bachelor. By the suggested rule the limitation to the children of 
B is supported as a vested remainder. The children of B, then, must have the 
seisin, — not merely the right in inheritance, but the actual seisin. They are the 
freeholders.!_ But how could a person not zz esse be responsible for the many 
feudal duties of a freeholder ? . no case, whether after freehold or not, can a 


remainder be vested unless there is some one in whom it can be and is vested, 
ex ut termini.? 
The fact that this theory allows an estate to be “ vested’” in a person not 7 


esse points to the fundamental error underlying it, — that the author underrates 
the importance of the idea of seisin, and consequently looks at vesting in 
possession and at what are conceived to be conditions precedent thereto, rather 
. than at vesting in interest, which alone can be subject to a-true condition pre- 
cedent. Feudal land law, at least so far as it affected the creation of estates, 
depended entirely upon seisin. Upon a feoffment to one of a freehold with 
remainders over unconditionally, the remaindermen were conceived of as being 
owners of shares in the seisin. This share in the seisin, “ the inheritance,” was 
an actual present right in the land.* The ownership of this interest carried 
with it inevitably a right to take possession upon the termination of the previous 
estate.6 Such an interest as this is, it is believed, the only vested remainder 
the law knows. For if the future estate were to commence only upon condition, 
it would be impossible for the limitee thereof to acquire any interest until the 
condition happened. It cannot be both that he has the interest now and that his 
reception thereof is subject to a condition. Since, then, the right to the inherit- 
ance cannot immediately pass to the limitee, it must revert to the feoffor ® (if 
there is no subsequent vested remainderman), for the fee must be somewhere. 
Now let us suppose that the condition happens before the ed of the particular 
estate. Can the inheritance thereupon leap from the feotfor to the would-be 


1 Lit., § 60. 

2 Fearne, C. R., 9 ed., 9." 

8 Leake, Land Law, 45, 46; Van Rensselaer v. ae 11 How. (U. S.) 297, 319. 

*# See Cook v. Hammond, 4 Mason (U. S. C. C.) 467, 488; Van Rensselaer v. 
Kearney, supra. 

5 Williams, Real Property, 20 ed., 335. 

6 Egerton v. Massey, 3 C. B. (N. S.) 338; Gray, Rule Perp., 2 ed., § 113 a. 
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remainderman? If the condition had not happened until after the end of the 
particular estate, so that the actual seisin, or possession, had become vested in 
the feoffor, the common law never did allow it to spring from him. Nor did it 
originally allow even the inheritance to spring, — contingent remainders were 
not at first valid.1. This was logical, for contingent remainders are _— only 
executory interests,? and all other common law estates are vested. “A con- 
tingent remainder is no estate: it is merely a chance of having one.”® But later, 
the inheritance, though never the actual present seisin, was allowed to spring 
upon the happening of the condition from the feoffor to the limitee, who there- 
upon became a vested remainderman. Even when the condition did not occur 
until the moment of the ending of the particular estate, it is submitted that the 
contingent remainder took effect, not as such, but on the theory that it became, 
though but momentarily, a vested remainder by the springing of the inheritance . 
from the feoffor to the contingent remainderman. 

These conclusions necessarily result from the view that when a vested estate 
is given, it cannot be subjected to any conditions limiting the right to possession 
that it involves, unless the termination of the previous estate be, inaccurately, 
deemed such a condition. This is incontrovertible, — otherwise there might be 
an estate vested in a man, and subject to no other estate, which, however, he might 
not enjoy, and of which he could not take possession. That is inconceivable. 
There may, however, be a condition subsequent, the effect of which is, not to 
prevent the taking of possession under the vested intrest, but to divest entirely 
that interest. Such an estate being possible, it is a question of fact, of construc- 
tion, whether such an estate be given, or a contingent remainder. If the 
remainderman is not zz esse, there is a contingent remainder. If the remain- 
derman is z# esse, it is convenient to divide, for purposes of construction, all 
remainders into two classes, — corresponding to classes (4) and (c) of Professor 
Kales’ classification. In class (c), where the condition may not occur till after 
the end of the particular estate, it is clear that it would generally be contrary to 
the intent of the testator to allow the estate to be immediately vested, since that 
= result in giving the remainderman at common law the fee, or at least, 
under the Statutes of Wills and Uses, possession during a possible interval be- 
tween the ending of the particular estate and the happening of the condition; 
whereas it is almost universally the intent of the feoffor to make possession, at 
any rate, depend upon the prior happening of the condition. Therefore in such 
cases all conditions are construed as conditions —— to vesting, and not as 
divesting clauses, even if subsequent in form. But in cases arising under class 
(4) of Professor Kales’ division where the condition must occur if at all before 
the ending of the particular estate, the above presumption in favor of a contin- 
gent estate has no place, and the remainder is construed either as vested and 
subject to a condition divesting it, or as contingent, according as the condition 
is in form subsequent or precedent.* . 

It is submitted that the above result, drawing between vested and contingent 
remainders the same line that exists between vested estates and any other kind 
of executory estates, —the result attained by Professor Gray’s definition 5 
which Professor Kales criticises, —is more logical than the suggested classifi- 
cation, and more in accord with authority.® 


FEDERAL JURISDICTION IN SUITS BY INDIVIDUALS AGAINST STATES. — 
Suits by individuals apparently against states, which afford increasingly fre- 


1 Williams, Real Property, 20 ed., 346. 

2 2 Washburn, Real Property, 6 ed., 526. 
Lane te Real Property, 20 ed., 359. See also sdid., 348, 353, 361, 366; Leake, 

n W, 337 

* Gray, Rule Perp., 2 ed., §§ 104, 105, 108. 

5 Gray, Rule Perp., 2 ed., § 101. , 

° Cf. Archer’s Case, 1 Co, 66 b; Thomas, note to same case, vol. i, p. 165. See 
Fearne, C. R., passim. 
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quent questions for review by the federal courts, are the occasion for an in- 
teresting articlein The Forum. Suits against States by Individuals in Federal 
Courts, by William Trickett, 11 The Forum 25 (November, 1906). An early 
decision of the Supreme Court! allowed assumpsit against a state; but the 
Eleventh Amendment, which quickly followed, denied jurisdiction to federal 
courts in suits by citizens of one state against another state, and was judicially 
extended to prevent suits by a citizen against his own state. Many attempts 
have been made to avoid the Amendment by suits against state officers, and 
the principal question now is, — when, though it be not named, is the suit 
really against the state? To this question the writer has chiefly addressed 
himself, with the general result of pointing out the more or less serious incon- 
sistencies in the decided cases and the inadequacies of various proposed 
criteria, rather than of suggesting any sound tests by which the question may 


be answered. 


To coerce an officer may well amount to coercing a state. But it is obvious 
that the mere plea by an officer when sued in tort for damages, that he acted by 
order of the state and that it is the real defendant, does not divest the court of 
jurisdiction, for he is justified only if he had valid legal authority. Moreover, 
an unconstitutional statute is no authority at all. Consequently, the officer 
may well be liable in his private capacity and the suit not be one against the 
state.® If the officer is sued for the breach of a contract between the state 
and the plaintiff, it is clearly a suit within the Eleventh Amendment, since only 
in his official capacity is he a party to the contract. In a suit against state 
officers to recover property, either real or personal, which they claim to hold for 
the state, they must show valid authority if the plaintiff is entitled to possession 
against them as individuals. A bill against officers to compel specific per- 
formance of a contract between the state and the complainant is without the 
jurisdiction of the court for the same reason that a suit for its breach is bad.® 
The jurisdiction of the court has most often been questioned in replying to 
petitions for injunctions to forbid unlawful acts, and especially to prevent 
the enforcement of an unconstitutional statute. Assuming that it is a proper 
case for interference if the suit were against an individual, it does not seem 
beyond the court’s jurisdiction because it is against an officer, and injunctions 
have frequently been granted. The state is not the real party defendant, for 
it cannot have authorized the threatened acts and so cannot be made to shelter 
the individual who threatens the wrong under color of his office.6 Similarly 
equity will enjoin the threatened diversion or waste of a special fund in the 
treasury, or a trust fund held by the state.’ 

Courts have been slow to compel affirmative performance of a legal duty, 
though not amounting to specific performance. It seems that a suit or petition 
for mandamus is hardly within the Eleventh Amendment, for an officer cannot 
at once both represent the state and be liable for not acting for it in the same 
matter. But»no court can assume to control his discretion and will issue its 
mandamus only when he refuses to perform an unequivocal official duty 
involving no exercise of discretion. But extreme care must be exercised in 
compelling affirmative action, and one or two decisions seem to have gone 
rather far toward indirectly compelling the state to perform its obligations.® It 
is believed that affirmative relief has not been granted when it would imply a 


1 Chisholm v. Georgia, 2 Dall. (U. S.) 419. But see the dissenting opinion of 
Iredell, J., at 429. 

2 Hans v. Louisiana, 134 U. S. 1. 

8 Scott v. Donald, 165 U. S. 58. 

* Tindal v. Wesley, 167 U. S. 204 (a suit to recover real property); Poindexter v. 
Greenhow, 114 U. S. 270 (detinue). 

5 Hagood v. Southern, 117 U. S. 52; Parsons v. Slaughter, 63 Fed. Rep. 876. 

6 Pennoyer v. McConnaughy, 140 U. S. 1. 

” Chaffraix v. Board, 11 Fed. Rep. 638 (a special fund); Preston v. Walsh, 10 
Fed. Rep. 315 (a trust fund). 

8 Board v. McComb, 92 U. S. 531. 

® Cf. Seibert v. Lewis, 122 U, S. 284. 
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dealing with the property of the state. Because of its rietary interest, 
the state may necessarily be involved.1_ Where the state itself is plaintiff, the 
court may allow a cross-bill or set-off to be maintained against it.2 This is not 
a real exception to the rule, for the state has submitted voluntarily to the 
jurisdiction of the court as an ordinary suitor. But no judgment, even for 
costs, can be rendered against the state.® 


THE LIMITATION OF GROUNDS FOR REVERSAL FOR ERROR. — A serious 
fault in the administration of American law is the frequency with which our 
appellate courts order new trials. To the literature on this topic Judge Charles 
F. Amidon has recently added an admirable essay. The Quest for Error and 
the Doing of Justice, 40 Am. L. Rev. 681 (September—October, 1906). Judge 
Amidon points out that there has been no yp pcg since 1887, when new 
trials were granted in forty-six per cent of the cases appealed in the United 
States, while in England from 1890 to 1900 the percentage was under four. 
The defect in administration here, it is said, is that where error is found, 
prejudice is presumed and the judgment reversed, thus requiring of the trial 
court infallibility rather than justice. Nothing should be presumed, since the 
court can see the facts by examining the record; but the temporary greater ease 
and speed offered by this summary method procured its adoption. The effect 
on the trial judge has been to divert much of his attention from the question at 
issue to a multitude of small points, and on the lawyer to put him on a constant 
hunt for error, equally as important as securing the vate The remedy of- 
fered by the writer is that no new trial should be granted unless the court, after 
examining the whole record, finds there has been a miscarriage of justice. This 
plan has been adopted in England. ‘The verdict, which we have made an end, 
would be restored to its proper function of being a means of doing justice, with- 
out infringing the right of having controverted questions of fact passed upon by 
ajury. And finally, the writer declares, because of our failure to adopt some 
such remedy, the machinery of our criminal law is breaking down. 

But it is not an accurate statement that on appeal infallibility is required on 
the part of the trial courts. To be sure, when error exists in the record, one 
line of cases declares that prejudice is to be presumed unless the contrary is 
proved, but another maintains that it is not to be presumed unless proved. It 
would be useless as well as impractical to decide which has the greater su 

rt in view of the multitude of cases in point. The doctrine is also well fom 
ished here that there can be no reversal in favor of a party against whom the 
court would be justified in directing a verdict.5 In several states statutes forbid 
reversal for error not affecting the merits of the action.® But Judge Amidon 
goes further in urging reversal only for prejudice amounting to injustice, and in 
a few cases our courts have gone thus far. 

The old common law principle was not to reverse unless the real truths of the 
case had not been disclosed.?_ The spirit of the present practice is contentious, 
offering to the litigants a fair fight with the judge as umpire. But this is really 
discrimination in favor of the richer litigant. Its result has been to increase our 
courts’ burdens. The common law principle was a trial by the court assisted by 
the jury, while we have now evolved a trial by the jury with the aid of the 


1 See Christian 2. Atlantic, etc., Ry. Co., 133 U. S. 233. 

2 Port Royal Ry. Co. v. South Carolina, 60 Fed. Rep. 552. 

8 See Reeside v. Walker, 11 How. (U. S.) 272; New York v. Dennison, 84 N. Y. 
272. 

* See, ¢. g., 2 Encyc. of Plead. and Prac. 532; 3 Cyc. 386. 

5 See 3 Cyc. 385. 

8 See Mo. Rev. Stat. 1899, § 865. 
oe See New Trials for Erroneous Rulings, by Professor J. H. Wigmore, 3 Colum. L. 
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court.!. Our courts are constantly ordering and setting aside verdicts, thus 
"weighing all the evidence and deciding what its effect should be. The princi- 
ples which permit such procedure would justify the courts in weighing a piece of 
excluded evidence and determining its effect on reasonable men. [In a late se- 
ries of articles by prominent lawyers in one of the magazines,? Judge Amidon’s 
Statistics have been discussed, and his statement of the inefficiency of our crimi- 
nal law machinery has in general been approved. On the whole there can be 
little doubt of the expediency of a change along the line he suggests, so far as 
our constitutions permit. 


ADMISSIBILITY OF DECLARATIONS OF THE INSURED AGAINST THE BENEFICIARY. 
Albert Martin Kales. Declarations of the insured made after the date of the policy 
should not be admitted against the beneficiary, though the latter’s interest is, by 
the terms of the policy, revocable. 6 Colum. L. Rev. 509. 

AMENABILITY OF MILITARY PERSONS TO THE LAWS OF THE LAND. Charles E. 
Smoyer. Concisely summarizing their accountability to the concurrent jurisdic- 
tions of federal, state, and military courts. 5 Mich. L. Rev. 12. 

Basis oF Casg-Law. II. A. 4. F. Lefroy. Public Policy and other practical con- 
siderations as primary sources of case-law. 22 L. Quar. Rev. 416. 

CAUSES OF POPULAR DISSATISFACTION WITH THE ADMINISTRATION OF JUSTICE, 
THE. Roscoe Pound. 40 Am. L. Rev. 729; 14 Am. Lawyer 445. 

CONCERNING THE CONSTITUTIONALITY OF THE LAW REGULATING INTERSTATE 
Rattway Rates. JD. Walter Brown. A brief argument in favor of its constitu- 
tionality. 6 Colum. L. Rev. 497. See 19 Harv. L. REv. 487 ; 20 tid. 127. 

CONSENSUS IN DOCTRINE BY THE STATES OPPOSED BY FEDERAL DECISION. Anon. 
A brief consideration of the question when the federal courts should follow the 
decisions of the state courts. 3 The Law 134. 

CONSIDERATION OF THE UNIFORM NEGOTIABLE INSTRUMENTS Law, A. John D. 
Milliken. Discussing the origin, history, and criticism of the law. 14 Am. 
Lawyer 346. 

CONSTITUTIONAL LIMITATIONS ON THE REGULATION OF CORPORATIONS. Frederic 
R. Coudert. Discussing the different application of constitutional provisions to 
individuals and to corporations. 6 Colum. L. Rev. 485. 

DocTRINE OF HapDpock v. Happock, THE. Henry Supporting the 
result of the case, and arguing that a state should not allowed to consider 
a divorce case at all unless it has personal jurisdiction of the parties. 1 Ill. 
L. Rev. 219. See 19 Harv. L. REv. P se 

EQUALITY IN RATES BY PUBLIC SERVICE CORPORATIONS. Axon. Maintaining that 
the law requiring ge rates from carriers should be extended to all public service 
corporations. 3 The Law 262. 

— INTERESTS IN LAND. II. Albert Martin Kales. 22 L. Quar. Rev. 383. 

ee supra. 

GROWTH, AGGRESSIVENESS, AND PERMANENT CHARACTER OF ANGLO-SAXON LAws 
- — THE. Albert W. Gaines. A historical sketch. 40 Am. L. 

ev. 

Harter ACT AND BILLs OF LADING LEGISLATION, THE. ¥. Sieveking. Reviewing 
European agitation favoring legislation invalidating clauses in bills of lading 
which relieve ship owners from liability for loss caused by the masters or crew, 
and opposing such legislation at present. 16 Yale L. J. 25. 

Has THE FEDERAL GOVERNMENT A POLICE POWER? Anon, Contending that it 
has such power in certain cases, sufficient to justify on constitutional grounds 
pure food legislation. 32 Nat. Corp. Rep. 849. 

How FAR WILL THE SUPREME CouRT Go IN REVIEWING THE ACTION OF THE 
INTERSTATE COMMERCE COMMISSION UNDER THE NEW RATE Law? Anon. 
—ee that the courts will investigate egy sp of fact only to determine 
whether the rate fixed is confiscatory. 32 Nat. Corp. Rep. 877. 


1 ee _ Administration of the Jury System, by Judge H. B. Brown, 17 Green 
23, 624. 
Bog See The Outlook for Sept. 8, 1906, e¢ seg. 
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Is THE ACT OF CONGRESS OF JUNE 11, 1906, KNOWN AS THE “ EMPLOYER’S LIABIL- 
1ry Act,” UNCONSTITUTIONAL? /. J/. McSwain. Contending that the Act is . 
not unconstitutional é# tote because the language is so broad as to include a class 
of cases over which Congress has no power to legislate. 63 Cent. L. J. 356. | 

LARCENY FOR DIRECTORS TO CONTRIBUTE TO A POLITICAL CAMPAIGN FUND. 
Anon. rn commenting on and agreeing with a recently reversed New York j 
— bac held such action to be larceny. 3 The Law 133. See 19 Harv. 

REV. 611. 

LAWYERS AND CORPORATE CAPITALIZATION. Zdward M. Shepard. Advocating the 
repeal of statutes which require corporations to file their specific capitalization and 
par value of stock at the time of incorporation, as a relief to the evils of fictitious 
values and consequent loss of public confidence. 18 Green Bag 601. 

LEGAL ASPECTS OF OUR INTERVENTION IN CUBA. Zdwin Maxey. Suggesting 
solutions to several novel questions which may arise under the provisio 
government of the United States in Cuba. 14 L. Stud. Helper 301. 

LIABILITY OF SURETY FOR PAYMENT OF RENT. Anon. Supporting Stacey v. Hill, 
which decided that a surety is not liable on disclaimer by a trustee in bankruptcy 
of the lessee. 25 L. N. (London) 339. 

LIBEL BY PRAISE. Amnon. A consideration of a recent Louisiana case commonly said 
to involve this doctrine. 23 Chi. L. J. 231. See 19 Harv. L. REV. 527. 

PERJURY BY PRISONERS IN THE WITNESS-Box. Anon. Maintaining that convictions 
for such false swearing are proper, not being double jeopardy or a retrial of res 
judicatae. 70 J. P. 469. 

QuEsT FOR ERROR AND THE DOING OF JUSTICE, THE. Charles F. Amidon. 40 
Am. L. Rev. 681. See supra. 

SERVICE OF SUMMONS—ELEMENTS OF ACT—DvuTY OF PERSON SERVING ON 
REFUSAL TO ACCEPT PROCESS. Amon. A statement of the New York rules of 
procedure not found in the civil code. 7 Bench and Bar 25. 

SPLITTING UP CAUSES OF ACTION ON ConTRACT. Raymond D. Thurber. Covering 
the New York law on the subject, and reconciling so far as possible the decisions 
in various classes of cases. 7 Bench and Bar 1 ; 

Suits AGAINST STATES BY INDIVIDUALS IN FEDERAL Courts. William Trickett. 
11 The Forum 25. See supra. 

ToRRENS SYSTEM, THE. Howell Griswold, ¥r. Advocating a system for recording 
titles by which the investigation would be done by court officers and the title 
guaranteed by the state. 13 The Bar 16. . 

UNCONTRADICTED TESTIMONY OF INTERESTED WITNESSES. C. C. M. Showing 
the bearing of the New York cases upon the question, and protesting = 
the separate classification of interested witnesses as to credibility. 10 N. 
(Northport) 147. 

VICE-PRINCIPAL DOCTRINE IN ILLINOIS, THE. George Haven Miller. With exhaus- 
tive Illinois citations. 1 Ill. L. Rev. 242. 

Wuart Is EQUAL PROTECTION OF LAws AS APPLIED TO TAX LAws? C. R. Skinker. 
Arguing that it is not necessary that law should apply to all property in all parts 
of a political subdivision. 63 vent. L. J. 318. 

Year Books, THE. II. W. S. Holdsworth. Their emphasis of the law of real 

property and pleading. 22 L. Quar. Rev. 360. 


Il. BOOK REVIEWS. 


THE VICTORIAN CHANCELLORS. By J. B. Atlay. In two volumes, with por- 
e's Volume I. Boston: Little, Brown & Company. 1906. pp. xi, 
. 8vo. 

Mr. Atlay’s book will appeal to many readers. It will appeal to the student 

of history and political science, for those who have sat upon the Woolsack 

have left their impress on legislation and upon the development of constitutional 

government in England; it will appeal to the lover of biography, because it is 

an excellent example of that branch of literature, and deals with the careers of 

interesting and noted men; and it will appeal to lawyers, American as well as 

English, for they will be glad to read the lives of the men whose labors and 
decisions have done much to mold the development of equity. , 
It is difficult, if not impossible, to point out in any other country an office 4 
whose holder exercises so many separate functions as the Lord cellor 
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of England. The office is unique. Its holder is a direct participant in the 
legislative, the executive, and the judicial functions of the government. He is 
the presiding officer of the House of Lords, and takes part in legislation ; he is 
an important member of the Cabinet, and takes part in administration ; he is at 
the head of the administration of equity, and he is first among the Law Lords 
in the highest branch of the Supreme Court of Judicature,—the House of 
Lords sitting as a court. To fill the office a man must be something more than 
a mere legislator, than an administrator, than a great lawyer or a good judge. 
To fill it as it should be filled, he must combine the essential qualities of all. 
This should be borne in mind as one reads Mr. Atlay’s book. 

In volume one the author writes of the lives of but three of the Victorian 
chancellors, — Lyndhurst, Cottenham, and Truro. He includes in the volume 
Lord Brougham, who was not a Victorian Chancellor, but whose career was 
so closely allied with the fortunes of his immediate successors that it was neces- 
sary for completeness. The lives of Lyndhurst and of Brougham occupy more 
than four-fifths of the volume; only eighty pages are devoted to Cottenham and 
to Truro together. We might be disposed to find fault with the disproportion if 
we did not bear in mind the threefold nature of the Chancellor’s office, and the 
type of man necessary to fill it. Lyndhurst and Brougham were leaders in 

arliament, and leaders of their parties in the stirring days of Catholic Eman- 
cipation, and the First Reform of Parliament. Cottenham and Truro were of 
a later time, and were far less prominent in party councils. 

In the life of Brougham is an interesting, careful, and apparently unbiased 
story of the famous trial of Queen Caroline in which Brougham did his most 
noted service as an advocate, and in which were opposed to him, among others, 
his friend Sir John Singleton Copley, afterwards Lord Lyndhurst, and the famous 
James Parke, afterwards Lord Wensleydale. 

The book shows painstaking and careful investigation, and throughout the 
quotations from original sources are useful and apt. The author has handled 
his material judicially, and has avoided the position either of an enthusiastic 
partisan in the one case or unreasoning detractor in the other. The lawyer 
will perhaps be a little disappointed that Mr. Atlay has not given more space 
and consideration to an estimate of the legal ability and services.of the chan- 
cellors; but no question can be made that he has shown with great clearness 
their position as great public servants in the world of affairs. The book is 
very readable. S. H. E. F. 


THE PUBLICATIONS OF THE SELDEN SOCIETY. Volume XXI. For the year 
1906. BorouGcH Customs. Volume II. Edited for the Selden Society 
by Mary Bateson. London: Bernard Quaritch. 1906. pp.clix,224. 4to. 

This volume deserves much praise for the value of the material which the 
editor has collected and for the high standard of scholarship which she has dis- 
played in editing her texts. The work as a whole ranks among the best publi- 
cations of the Selden Society, and is the most valuable contribution to our 
knowledge of English municipal history “pcre in recent times. An elaborate 
introduction explains “ how the borough customs differed from the law of the 
land, why they differed, and in what way they were brought ultimately into 
such harmony that borough custom has ceased to be a matter of much practical 
interest.” The editor calls attention to the fact that the boroughs long retained 
many interesting archaic practices derived from Anglo-Saxon and Danish folk- 
law. She also shows that the borough customs contributed something to the 
making of the common law. 

We have little to offer in the way of criticism. Perhaps the editor is inclined 
to see “suggestions of high antiquity” in too many borough customs. It is 
misleading to couple “ lot,” or right to share in bargains, with “ scot,’’ or duty 
of payment to common charges (p. xlix). An earlier reference to the term of 
forty weeks in the action of “fresh force” at Oxford than the one mentioned 
<n cxx will be found in Year Book, 15 Edward III. 478, edited by L. O. 

ike. Cc. G. 
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RomMAN WATER Law. Translated from the Pandects of Justinian by Eugene 
F. Ware. St. Paul: West Publishing Company. 1905. pp. 160. 8vo. 

This is an interesting monograph on the subject of the Roman law concerning 
fresh water. It is composed of excerpts from the Corpus Furis Civilis (particu- 
larly the Digest), which bear in any way upon this subject. Primarily it is a 
literal translation of these excerpts. This material from the Roman law has 
been arranged by the author in the following topics: Rivers, Rain Water, 
Springs, Drip, Waterworks, Sewers, Reservoirs, Irrigation, Water-Rights, Right 
Dj Way, and the appropriate remedies and procedure of the civil law as to 
them. It is an advantageous contribution to the literature on Roman law. 

_ It is supplemented by the Spanish law on the same subject as found in the 

Siete Partidas, which was the law of Spain when America was discovered, and 
which underlies the modern Mexican law upon this subject. Students of legal 
history in Louisiana and certain of the southwestern states should welcome this 
addition of the author to the proper scope of his work. 

The author’s introduction of fifteen pages is an ambitious effort. It notices 
the point of contact between certain American states and the civil law, discusses 
the codification of the Roman law by the Emperor Justinian, and gives some in- 
teresting data as to the possible influence of Assyrian, Persian, and Egyptian 
law on Sama water law. Furthermore, it contains what is found in the works 
of the French civilian, Domat, and in the French Civil Code, relative to the same 
subject, —a feature which would have come more logically in the supplemental 
posterior portion of the book. C. P. S. 


FoIBLES OF THE BENCH. By Henry S. Wilcox. Chicago: Legal Literature 
Company. pe. 144. 8vo. 

There is small attraction to be found in this book, which is filled with chap- 
ters devoted to the delinquencies of our judiciary. The choice of the means 
used to point out these defects is not happy, and perhaps has resulted in the 
loss of what might have been an amusing satire. But attempts at wit, bitter 
and venomous, are not productive of any of the results the author could wish, 
nor does the ridicule of personal features of the fictitious judges held up for 
judgment aid in scoring the point he desires. The absence of personalities in 
the latter chapters leaves a pleasanter taste, and especially makes the general 
remarks on judicial needs more convincing, but where the needs are admittedly 
the greatest the author’s lack of power of expression is the most noticeable. 
The press work is not a recommendation for the book. M. F. 


AN UNABRIDGED TABLE OF CITATIONS OF CASES IN THE WISCONSIN 
Reports. Compiled by B. K. Miller. Privately Printed. pp. 804. 8vo. 
In this work all citations of Wisconsin cases (up to and including the 126th 
volume of Wisconsin reports) have been culled from the American and English 
official reports, including most of the #zs¢ prius reports. It also includes many 
citations from leading periodicals, and references to cases which, though they 
do not cite Wisconsin cases, are similar in principle. All who deal with Wis- 
consin law will find this book of great value. It gives the means of ascertaining 
the standing of any particular case, and ae the way to fresh authority, It is 
to be hoped that a similar work will be brought out in other states. 


THE REMINISCENCES OF SIR HENRY HAWKINS, BARON BRAMPTON. Edited 
by Richard Harris. London: Edward Arnold. 1905. pp. xi, 358. 8vo. 
This volume is a welcome relaxation from more serious legal contemplations, 
and makes a most cheering companion to the blazing logs of a winter’s fire. 
We are soon friends with the author, and as we laugh at his predicaments and 
his escapes from them and enjoy his anecdotes, we see England, its life and 
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its manners, in the early part of the last century. Nor do we grow weary, for 
the Baron’s experiences throughout his career seem to have been as many and 
as diversified as his progress at the bar was successful. With many well-known 
trials do we become more familiar, and the author can well be pardoned evidence 
of occasional self-satisfaction in the happy issue to which he almost always 
brought them. But the accounts of examinations and cross-examinations are 
not limited to his own; the brilliance of contemporaries is shown. The history 
of the Tichborne case and the part Sir Henry took in the dénouement of that 
astounding deception are especially interesting. M. F. 


A TREATISE ON THE LAw OF MUNICIPAL CORPORATIONS. By Howard S. 
Abbott. Vol. III. St. Paul: Keefe-DavidsonCompany. 1906. pp. xvi, 
1981-3045. 8vo. 

NEw ENGLAND Town Law: a Digest of Statutes and Decisions concerning 
Towns and Town Officers. By James S. Garland. Boston: The Boston 
Book Company. i906. pp. xxxi, 900. 8vo. 

FOIBLES OF THE Bancu. By Henry S. Wilcox. Chicago: Legal Literature 
Company. 1906. pp. 144. 8vo. 

STUDIES IN AMERICAN JURISPRUDENCE. By Theodore F.C. Demarest. New 
York: The Banks Law Publishing Company. 1906. pp. xviii, 359. 8vo. 

FEDERAL RATE BILL, IMMUNITY ACT, AND NEGLIGENCE Law, of 1906. An- 
notated rd F. N. Judson. Chicago: T. H. Flood & Company. 1906. 
pp. 40. 8vo. 


